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ABANDONMENT. 


§ 1. Marine.—Total Loss—No abandonment is necessary 
when there is an actual total loss. 
Roux vs. Salvador, 3 Bing., N. C., 288. 


Where a vessel, after encountering a sea peril, is justifiably 
sold, the insured may claim a total loss, accounting to the insurer 
for the proceeds of the sale as salvage received for his benefit. 

Idle vs. Royal Ex. Ins. Co., 8 Taunt., 855 ; Cambridge vs. Atherton, 2 
R. & Mood., 60; Ib., 2 B. & C., 691; Roux vs. Salvador, supra; Dyson 
vs. Rowcroft, 3 Bos. & Pul., 474; Gordon vs. Mass. F. and M. Ins. Co., 
2 Pick., 271 ; American Ins. Co. vs. Center, 4 Wend., 53; 2 Pars. on Inz., 
86 ; Arnould on Ins., 850 : Phillips on Ins., sec, 1497. 
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The vessel was torn from the dock by a gale and driven upon 
the rocks on a dangerous coast in a shattered condition, where 
there was strong probability that she would be compelled to re- 
main during the winter and be ultimately destroyed. After a 
competent survey she was sold by the master. The purchasers 
succeeded in getting her off, repaired her, and sold her for less 
than the cost of repairs. Held, that the facts constituted an 
urgent necessity which justified the sale, and an abandonment 
was unnecessary. 

The Amelia, 6 Wall., 30; Butler vs. Murray, 30 N. Y., 88; Robertson 
vs. Clarke, 1 Bing., 445 ; Robertson vs. Carother, 2 Stark., 57; 2 Arnould 
on Ins., sec, 1091; 2 Parsons on Ins., 86. 

McCall vs. Sun Mutual Ins. Co. 

Rep’d Jour’l, p. 56. 


,. CONSTRUCTION. 


§ 2. Frme— Warehouse Policy.—Parol Evidence.—Double In- 


surance.—The policy was taken out by warehouse keepers ‘‘ on 
merchandise, their own, or held by them in trust, or in which 
they have an interest or liability, contained in” a designated 
warehouse. eld, that there was latent ambiguity in this de- 
scription, and the intention of the parties must be gathered from 
the policy alone. 

Loraine vs. Tomlinson, Douglas, 564 ; Astor vs. Union Ins. Co., 7 Cowen, 
202; Murray vs. Hatch, 6 Mass., 465; Levy vs. Merrill, 4 Greenl., 480; 
Balt. Flre Ins. Co. vs. Loney, 20 Md., 36; Arnould on Ins., 1316-17 and 
notes ; Greenl. on Ev., vol. 2, 377; Finney vs. Bedford Ins. Co., 8 Met- 
calf, 348, distinguished. 

Hell, that the policy covered the merchandise itself, and not 
merely the interest or claim of the warehouse-keepers. War- 
fingers, warehousemen, and commission merchants, having goods 
in their possession, may insure them in their own names, and in 
case of loss may recover the full amount of insurance for the 
satisfaction of their own claims first and hold the residue for the 
owners. 

Waters vs. the Monarch Ins. Co., 5 Ellis and Blackburn, 870; London 
and Northwestern R. R. Co., vs. Glyn, 1 Ellis and Ellis, 2 B., 652; De 
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Forrest vs. Fulton Ins.'Co., 1 Hall, 136; Siter vs. Moritz, 18 Penn. State, 
219, 

Goods described in a policy as “merchandise held in trust” 
by warehousemen, are goods held not in the technical sense as 
trustees, but entrusted to them for keeping. The phrase “held 
in trust,’ must be understood in its mercantile sense. 

Waters vs. Monarch Ins. Co., sup.; London and Northwestern R. R, 
Co., sup. 

A provision in the warehouse charter requiring that the re- 
ceipts should contain a notice that the property was held by the 
corporation as bailees only, and was not insured by the corpora- 
tion, does not affect the right of the corporation to insure, nor the 
construction of the policy. Depositors of the merchandise who 
received advances thereon from the warehousemen, took out 
other policies covering the same goods. Held, that the several 
policies constituted double insurance, and must contribute pro 
rata. 

Home Ins. Co. vs, Baltimore Warehouse Co. 

Rep’d Jour’l, p. 39. 


DEVIATION. 


§ 3. Marme—dUse of Intermediate Port.—'The policy was 
“at and from Miramichi to a port in Cape Breton, and at and 
from thence to New York, with privilege of carrying coal exceed- 
ing her tonnage.” The vessel had already cleared for Big Glace 
Bay, a port in Cape Breton, under a charter which provided that 
if the captain did not consider it safe to remain and load there 
he was at liberty to proceed elsewhere, and the charter was to be 
considered canceled. The vessel proceeded to Sydney, a safe 
port in Cape Breton, and remained several days. The captain 
going from there overland to Big Glace Bay, and deeming it un- 
safe for loading the vessel, proceeded to Cow Bay, a safer port in 
Cape Breton, and commenced to load. Sydney was an interme- 
diate port, and it was shown to be the usage of coaling vessels 
to Cape Breton to stop there. Held, that contracts of insurance 
are construed in the light of established usage, which, unless ex- 
cluded by express words, is deemed to be a part of the contract. 

Arnould on Ins,, 333 ; 2 Parsons on Ins., 8, and cases cited ; 1 Phillips 
on Ins., 997, 
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Held, that the stoppage at Sydney was incidental to the accom- 
plishment of the voyage to the selected port. It was not using 
two ports of lading. 

Pelly vs. Royal Ex. Ass. Soc.,1 Burr., 348. 


Underwriters must be presumed to be acquainted with the 
course of navigation and the practice of the trade they insure. 

1 Douglass, 510; 10 Jo., 120; 4 Wend., 34; 36 N. Y., 172. 

The privilege of the policy was not exhausted by going into 
Sydney. 

Case of Hearne vs. N. E. Mar. Ins. Co., 2 Wall., 489, (4 Ins. L. J.,) 
distinguished. 

Held, that the clearance for Big Glace Bay was only prima 
facie evidence of destination, and did not preclude the right of 
election under the policy. A coaling port once elected and en- 
tered, though the vessel did not load there, would exhaust the 
policy. 

11 Jo., 241 ; 14 ib., 55. 

Held, that the election to go to Cow Bay was not a deviation. 


McCall vs. Sun Mutual Ins. Co. os 


EVIDENCE. 


§ 4. Frme— Adjustment by Experts. — Irrelevant. — Compro- 
mise Letter—In a case of contributing policies, adjustments by 
an expert may be submitted, not as evidence of the facts stated 
therein, or as obligatory, but for the purpose of assisting the 
jury in calculating the amount of liability upon the several hy- 
pothesis of fact mentioned in the adjustment, if they find either 
hypotheses correct. The admission of irrelevant evidence will 
not disturb a judgment if not misleading. A letter written as 
an offer of compromise to the company by the insured is not ad- 
missible in a suit for recovery of a loss. 

Home Ins, Co, vs. Baltimore Warehouse Co. 

62. 


§ 5. Lire.— Opinion of Wife during Life of her Husband.— 
Admissibility of.—An opinion expressed by the wife of assured 
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during his life, and in his absence, cannot affect the right of ac- 
tion of the executor, she then having no interest in the matter, 
nor can her declarations be proved when they will affect the rights 
of other persons not deriving their interest from her. Hence its 
rejection as evidence is not error. 

1 Greenl. Ev., sec. 179 ; Boyd vs. Eby, 8 Watts, 66. 

The order in which testimony can be admitted depends much 
on the discretion of the court. 

Richardson vs. Stewart, 4 Binn., 200; Curren vs. Lowery, 5 ib., 489; 
Devall vs. Burbridge, 6 W. & S., 529; Twees vs. Van Buskirk, 4 Barr., 
310. 

The rejection of evidence, if an immaterial error working no 
injury, is no ground for reversal. 

Hulings vs. Guthrie, 4 Barr., 123. 


Continental Ins. Co. vs, Delpeuch. 
Rep’d Jour’l, p. 35. 


FORFEITURE. 


§ 6. Lire.—WNon-Forfeiture Law of Massachusetts applies 
to Foreign Companies.—The Massachusetts act of 1861, chap. 186, 
provides that no life policy thereafter issued by a company char- 
tered by the commonwealth should be wholly forfeited for non- 
payment of premium. Chap. 325 of the act of 1872 provides, 
among other things, that no company doing business in the State 
shall insure “ except in accordance with and under the conditions 
and restrictions of the statutes now or hereafter regulating the 
business of life insurance, provided that nothing in this section 
shall be held to conflict with the provisions of chap. 186 of the 
act of 1861.” Held, that under the subsequent legislation the 
non-forfeiture law of 1861 applies as well to foreign companies as 
to those chartered by the commonwealth. Where a policy issued 
by a foreign company in 1873, insuring a citizen of Massachu- 
setts, lapsed in the following year; Held, that the insured was 
entitled to the benefit of the non-forfeiture law. 

Morris vs. Penn Mutual Life Ins. Co. 

Rep’d Jour’, p. 17. 
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INTEREST IN POLICY. 


§ 7. Manmwe.—Part owner—Other Insurance.—Contributive 
Liability —A part owner of a vessel in whose name a policy of 
insurance on the whole vessel for account of the owners, is issued, 
becomes a trustee for all the owners, and in case of loss may 
sue on the policy in his own name alone. Such part owner has 
no authority, by reason of the joint ownership, to insure the in- 
terest of the other owners; hence a policy taken upon the 
whole vessel in his own name, without previous authority or sub- 
sequent ratification by the other owners, is invalid, except as to 
the interest of the part owner obtaining it. Where such policy 
was intended by the insurer to cover the whole vessel for the 
benefit of all concerned, but is invalid except,as to the interest 
of the part owner procuring it, the insurer is only liable to such 
part owner for such portion of the sum insured as his interest 
bears to the whole. Where a policy of insurance contains a 
condition of avoidance on account of additional or over-insurance, 
such policy is not avoided by a contract for additional insurance, 
where it is shown that such contract is invalid as to all excessive 
insurance. 

The E. company insured a boat for $3,000 against fire, on ac- 
count of the owners, loss payable to the insured. The policy 
provided that it should be void “if any farther insurance has 
been or shall be made, which, together with this insurance, shall 
exceed the sum of six thousand dollars.” The policy was taken 
in the name of K. under authority of the owners. Subsequently 
three of the owners sold their interest, amounting to three fifths, 
to G., who thereupon without the knowledge or consent of the 
other two owners insured the boat in his own name for the bene- 
fit of those concerned in the L. company for $4,500, the vessel 
being valued in the application at $6,000. K., upon learning 
of the sale, procured the indorsement of the secretary upon the 
first policy, “for account of present owners,” without the know- 
ledge or consent of G. The boat was a total loss. The L. com- 
pany paid in full. The E. company then paid $1,500 but re- 
fused to pay more. The act of G. was never subsequently ratified 
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by the other owners. In a subsequent action brought by K. 
against the E. company, Held, that there was only valid insurance 
in the L. company for $2,700, representing G.’s interest, and the 
voluntary payment of more did not affect the question. Held, 
that in determining the liability of the E. company other insur- 
ance must be limited to $2,700. Held, that if the indorsement 
procured by K. was subsequently ratified by G., K. might recover 
the balance of $1,800 for his benefit, otherwise he had no remain- 
ing right of action. 

Knight vs. Eureka Fire and Marine Ins, Co. 

Rep’d Jour’l, p. 66. 


JURISDICTION. 


§ 8. Lire.—Removal to Federal Court——A defendant may 
raise by answer in a State court the question of a loss of juris- 
diction by reason of proceedings for removal to a Federal court, 
and if the proceedings are regular and in accordance with the 
acts of Congress, the State court is ipso facto ousted of jurisdic- 
tion. 

Ayres vs.. West. R. R., Co., 45 N. Y., 260 ; Stevens vs. Phoonix Ins, Co., 
41 N. Y., 149. 

The defendant corporation had been properly served with 
process as prescribed by statute, and had entered appearance by 
its attorneys and filed petition for removal. Held, that the act 
of the attorneys was that of the company. 

Gibbs vs. Queen Ins. Co., 63 N. Y., p. 114. 

Quere, whether a verification of the petition is required under 
the act of congress in case of a corporation? There is nothing 
in the nature of a petition of itself which requires verification, 
though this is often required by the standing rules of courts. 

Bergen vs. Jones, 4 Nick., 371; 2 Daniells Chy. Pr., pp. 1587, 1683 ; 2 
Bouv. Law Dict., p. 329; Conkling’s Treat., 301; 1 Barb, Chy. Pr., 580 
(old ed.) ; Sweeney vs. Coffin, 1 Dillon, 73; Ogden vs. Baker, 1 Green, 
(N. J.,) 75; Dodge vs. N. W. Packet Co., 18 Gwinn, 458. 

An affidavit was annexed to the petition made by the general 
and managing agent of the corporation and affirming the truth 
of its contents. Held, that a corporation may act in this respect 
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through a natural person authorized by it and possessed of the 
needed information. The oath of affiant that he is general and 
and managing agent is proof pro hac vice of his knowledge of the 
facts stated in the petition, and goes far to show his authority to 
make the affidavit Its production by the attorneys acting au- 
thoritatively for the company impressed upon it the sanction and 
authority of the company. 

Newton Bk. vs. Haverslicks, 6 Halstead, 171 ; Faviall vs. East Co. R. W. 
Co., 2 Welsby, H. & G., 343-351. 

Held, that the petition was well verified, and the cause was, by 
the proceedings taken, removed from the jurisdiction of the State 
court. 

Vandevoort vs. Palmer, 4 Duer, 677 ; Case of Kirkpatrick vs. Hopkins, 
2 Miles, 177, distinguished. 

Shaft vs. Phoenix Life Ins. Co. 

Rep’d Jour’l, p. 75. 


MEDICAL EXAMINER. 


§ 9. Lire—Scope of his Agency.—Filling up of Application 
by.—The application was filled up by the company’s medical ex- 
aminer, who read the questions to insured and advised answers 
which were false. He had received no authority from the com- 
pany to solicit or fill up applications, nor did the company know 
of his action. The insured did not apply to him for insurance, 
nor did he claim to him to have authority, except to examine. 
Held, that the duty of the medical examiner is simply to ascer- 
tain and report to the company the health of the applicant by 
filling up the blank report, and obeying the instructions furnished 
him. 

Reynolds on Life Ins., 123 ; Bunyon on Life Ass., 51; Angell on Life 
and Fire Ins., sec, 283. 

Held, that authority to solicit or fill up applications is not in- 
cident to his agency as medical examiner, nor within the scope of 
his apparent agency. . Held, that the company was not bound 
by the misstatements in the application. 

Cases of Plumb vs. Cattaraugus County Mutual Ins. Co., 18 N. Y., 392 ; 
Rowley vs. Empire Ins. Co., 36 N. Y., 550; American Life Ins. Co. vs, 
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Mahone, 21 Wall, 132 ; Miner vs. Phoenix Ins. Co., 9 Am. Rep., 235 ; Ba- 
ker vs. Home Life Ins. Co., (5 Ins. L. J.,) 661, distinguished. 


Flynn vs. Equitable Life Ass. Society. 
Rep’d Jour'l, p. 63. 


PRACTICE. 


§ 10. Mariwe.—Finding by Court——Where the evidence would 
have warranted the jury in finding for the plaintiff on the whole 
issue, and the court was not called upon to submit any question 
of fact to the jury, but was called upon by defendant to decide 
the case as a question of law, the finding of the facts by the 
court is not a ground of exception. 


Marine Bank vs. Clement, 31 N. Y., 43 ; Maloney vs. Tioga Co. R. R., 8 
Keyes, 356. 


McCall vs. Sun Mut. Ins, Co. 


STIPULATION. 


§ 11. Lire.—As to Points to be Tried.—Before the decision 
of the court in an appeal from the award of arbitrators had 
been given, the parties stipulated that the decree should be an 
nulled and the case should be tried under the condition that 
no defense should be set up except suicide. Held, that such a 
stipulation was not against the policy of law and was bindin 
on the parties. It was too late for the company to allege after 
trial that the agreement was executed through ignorance or mis 
apprehension of facts connected with the issuing of the policy. 


Continental Ins, Co. vs. Delpeuch. 
65. 


SUICIDE. 


§ 12. Lire.—Evidence of.—A belief of the insured in spirit- 
ualism, or that he would enjoy all the pleasures of this life after 
death, is not evidence of suicide. The party alleging suicide 
must prove it; the mere fact of death in an unknown manner 
creates no legal presumption of suicide. The mere fact of the 
insured pointing out to his wife what property was his and what 
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was his tenant’s had no natural connection with an intention to 
commit suicide, and its rejection as evidence was not error. 


Continental Ins. Co. vs. Delpeuch. 
55. 


WAIVER. 


§13. Fme—By Agent.—A State law required the agent of 
the company from another State to have authority from the pa- 
rent office to settle losses without the interference of the officers. 
Held, that the agent could waive the presentation of preliminary 
proofs, and such waiver was binding on the principal. 

Franklin Fire Ins, Co. vs, Chicago Ice Co., 35 Md., 102. 

Such waiver can be proved by indirect circumstances as well 
as by direct testimony. 

Home Ins, Co, vs. Baltimore Warehouse Co. 








REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


COURT OF APPEALS OF NEW YORK. | 


HENRY M. TRAIN, Respondent, 
vs, 


HOLLAND PURCHASE INS. CO., Appellant.* 


The plaintiff, who was insured in the A. company, applied to the agent of that com- 
pany to have the insurance placed elsewhere, agreeing to surrender the A. pol- 
icy. The agent filled in the application for insurance in the H. company in 
plaintiff’s name without his knowledge, and forwarded it. On the day follow- 
ing, the plaintiff surrendered the A. policy to the agent before he had received 
the H. policy, and probably before it had been received by the agent. The 


agent had taken the surrender of other policies by direction of the A. company, 
and had blanks for that purpose. 


Held, that the A. policy was not in force when the H. policy applied, and the war- 


ranty in the application for the latter that there was no other insurance was 
not violated. 


Held, that the agent had authority to accept the surrender of the A. policy, and 

eo failure to forward it to the company did not affect plaintiffs’ 

rights. 
Judgment affirmed. 


Grorae Bowsr, for Appellant. 
J. A. Vance, for Respondent. 


LL 
* Argued December 14, 1876. Decided January 16,1877. The first decision in this case is. re- 
ported in vol. 5, p. 177. 
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Miter, J. 

The only question arising upon this appeal, is whether at the time 
when the plaintiff and defendant entered into the contract contained 
in the policy of insurance upon which this action was brought, there 
was another policy in the Andes Insurance Company in violation of 
the contract between the parties. 

The defendant’s counsel claims that Goggin acted as the agent of 
the plaintiff, and the application sent by Goggin to the defendant 
being the application of the plaintiff, the statement and warranty 
that there was no insurance was the plaintiff’s, and as the Andes pol- 
icy was in force at the time, that the warranty was false, and the 
policy void. 

Assuming that Goggin was the agent of the plaintiff, we think it 
does not aid the defendant ; for if Goggin acted in that capacity the 
insurance would not take effect until the application was accepted by 
a return of the policy, and the clause in the policy on this subject can 
have no effect where the plaintiff or his agent solicits insurance. As 
the case stands, it appears that the plaintiff applied for the insurance 
on the 21st of March, to Goggin, who on the same day made out an 
application, and signed it in the plaintiff's name without the plain- 
tiffs knowledge. This was forwarded by mail on the next day, and 
on that day, or the next day afterward—and as it somewhat uncertain 
we have a right to assume the former—the plaintiff surrendered to 
Goggin, the agent of the Andes company, the policy which the plain- 
tiff held. 

When the application was made, the previous day, it was agreed 
that the policy should be, and it was, surrendered accordingly, ac- 
cepted and placed by Goggin among other insurance policies of that 
description. Here was a valid acceptance by the agent of the Andes 
company on the very day that the written application was forwarded 
by the defendant, and as the precise time when the policy was re- 
ceived by Goggin is not made to appear, it is highly probable, and the 
fair intendment is, that the surrender of the Andes policy was accept- 
ed before the policy of the defendant was returned to Goggin, and, as 
the proof clearly established, before it was accepted by the plaintiff. 
The Andes policy was therefore canceled before the contract was 
consummated, and there was no other insurance at that time upon 
plaintiff’s buildings. 

Upon the hearing of the former appeal, this court held that the 
surrender by the plaintiff of the Andes policy to Goggin, and its ac- 
ceptance by him as the agent of the Andes company, with the inten- 
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tion on the part of both that it should no longer be a contract be- 
tween the plaintiff and that company, was in effect a cancellation of it, 
and even if Goggin did not send it to that company, as he was to do, 
it did not affect the plaintiff, for he had put it in Goggin’s power to 
do so, and as to the plaintiff the contract was annulled. This would 
seem to cover entirely the case now considered ; but the appellant’s 
counsel claims that this case does not come within the former deci- 
sion, as it is said in the opinion that Goggin, the agent, had before 
that taken the surrender of policies, and canceled them, and his acts 
been approved by his principal. It was not intended to hold that the 
approval of the act of the agent must necessarily precede the surren- 
der of the Andes policy. 

But however that may be, whether the ratification was before or 
subsequent to the surrender of the Andes policy, is not material, for 
in either contingency, with the concomitant circumstances, it is man- 
ifest that authority was conferred previously. The proof shows that 
Goggin had blanks for that purpose, and had taken the surrender of 
other policies by the direction of the Andes company before the plain- 
tiff’s policy was given up. These were subsequently returned to and 
accepted by the Andes company, and the acts of the agent thus rati- 
fied and approved by the principal. This confirmation sufficiently 
establishes that the Andes company had conferred authority for that 
purpose, and that Goggin was acting within the scope of his powers 
when he accepted the surrender of the plaintiff's policy. 

If we are correct in the observations made, this case is brought 
directly within the principle of the decision made upon the former 
appeal,—at least there was sufficient evidence for the consideration 
of the jury upon the question whether there was a lawful surrender, 
acceptance and cancellation of the Andes policy, and it was the in- 
tention of both of the parties to cancel the same. Nor, as we have 
seen, does the written application for insurance signed by Goggin in 
the plaintiff’s name, which was introduced in evidence upon the last 
trial, change the time when the risk actually commenced, or alter the 
case materially so as to affect or impair the validity of the contract 
entered into for the surrender and cancellation of the Andes policy. 

As the judgment may be upheld upon the assumption that Goggin 
acted as the agent of the plaintiff in the application of insurance, it is 
not necessary to consider whether it could be sustained, if he could 
be regarded as the agent of the defendant. 

No ground being shown for the reversal of the judgment, it should 
be affirmed. All concur. 
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SUPREME COURT OF MICHIGAN. 





Error from Ingham Circuit. 





STATE INS. CO. or Lansina, Plaintif’ in Error, 
vs. 


JAMES S. REYNOLDS, Defendant in Error.* 


A court of review will not presume that the plaintiff in error was injured by 
rulings upon instruments which neither appear in or are made any part of the 
printed bill of exceptions. 


Judgment affirmed. 


S. L. Kizsourns, of Lansing, for Plaintiff in Error. 
H. J. Beaxzs, of Detroit, or Ann Arbor, for Defendant in Error. 


Marston, J. 

The plaintiff below declared upon’ a policy of insurance. The de- 
fendant pleaded the general issue, and gave notice of special matter 
of defense. The bill of exceptions is quite lengthy, a greater portion 
being a literal copy of the testimony as taken by the stenographer. 
The questions raised on the trial, and sought to be reviewed here, all 
grow out of what was claimed to be a written application, and the ef- 
fect thereof, and certain written instruments introduced on the trial, 
and the terms of the policy sued upon. Yet neither the policy, the 
application nor any of the papers pur in evidence, appear in or are 
in any way made a part of the printed bill of exceptions. We cannot 
presume that plaintiff in error was insured by rulings upon instru- 
ments which are not shown us, and where we have no means of as- 
certaining their contents, It only remains therefore to affirm the 
judgment with costs. 


* Decision rendered January, 1877, 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Marca Term, 1876. 





CHARLOTTE E. MORRIS 
vs. 


PENN MUTUAL LIFE INS. CO. 


The Massachusetts statute of 1861, chap. 186, regulating the non-forfeiture of life 
policies under subsequent legislation of 1870 and 1872, applies as well to for- 
eign insurance companies as to those incorporated under the laws of the com- 
monwealth. 


A policy issued to 4 citizen of Massachusetts by a foreign life insurance company 
in 1873, lapsed in the following year. Held, that the plaintiff was entitled to 
the benefit of the non-forfeiture law. 


Judgment for plaintiff. 


Agreed facts.—The defendant corporation is a mutual life insur- 
ance company, incorporated by the laws of the commonwealth of 
Pennsylvania, and having its usual place of business in Philadelphia. 
On the 31st of January, 1873, the said corporation issued from its of- 
fice in Philadelphia a policy of insurance on the life of Lysander R. 
E. Morris, a citizen of Boston, Massachusetts, for three thousand dol- 
lars, payable to the plaintiff within sixty days after due notice and 
proof of the death of the said Lysander ; the said corporation at that 
time transacting business in this commonwealth by an agency estab- 
lished in conformity with the laws thereof, through which agency the 
application for this policy was made. ; 

The consideration of this policy was an annual premium of $95.91, 
payable on or before the 31st of January in each and every year dur- 
ing the continuance of the policy. 

The first premium of $95.91 was paid February 15, 1873. 
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Subsequently, on the thirty-first day of January, 1874, the policy 
lapsed by neglect of the assured to pay the annual premium then due ; 
but afterwards, at the request of the assured, and upon his undergo- 
ing a new examination by the medical examiner of the company, at 
his (Morris’) expense, the policy was reinstated, and the payment of 
the premium was changed from an annual to a semi-annual payment, 
and on the 17th of March, 1874, a payment was made at Boston, as 
follows : 

* * * * * * * * * 

No other premium was paid. 

Lysander R. E. Morris died Jan. 3d, 1875, and due notice and proof 
of his d-ath were given the defendant. 

The defendant has paid nothing on the policy.” 

A copy of the form of policy given is annexed, and made a part of 
this agreement. 

It is further agreed that the facts, as they appear in this agrement, 
are such as to make the defendant liable to the plaintiff, according to 
the provisions of the Non-Forfeiture Act of Massachusetts, chapter 186, 
Acts of 1861, provided the court flnd that act, under subseqnent leg- 
islation, applicable to the said facts, and in such case judgment shall 
be entered for the plaintiff for $2,948.04, with interest from April 11, 
1875 ; otherwise judgment shall be for the defendant. 


Aveustus Russ, for Plaintiff: 

The question for the determination of the court in this case is, 
whether a contract of insurance made by a foreign insurance company, 
by its agent in this State with one of the residents of this State, said 
company, by its agent, transacting its business here in conformity 
with our laws, is to be interpreted and governed by the express pro- 
visions of those laws only under which said company was admitted to 
act by its agent within this commonwealth. 

The statement of such a question seems to bring its inevitable an- 
swer. 

By a long series of statutory enactments, all foreign insurance com- 
panies have been required to give the bonds, pay the taxes, answer 
the inquiries, make the sworn returns, and comply with all other re- 
quirements, conditions and restrictions which by the laws of this State 
have been imposed upon domestic companies. General Statutes, 
chap. 58, sects. 66 to 78 ; Statute of 1861, chap. 170 ; Statute of 1862, 
chap. 224, sects. 10 and 11 ; Statute of 1863, chap. 249, sect. 10 ; Stat- 
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ute of 1864, chap. 114; Statute of 1867, chap. 267; Statute of 1868, 
chap. 317, sect. 1; Statute of 1870, chap. 349; Statute of 1872, 
chap. 325, sects. 5 and 7; Statute of 1872, chap. 375, sect. 16; 
Statute of 1873, chap. 141 ; Statute of 1873, chap. 167, sect. 3 ; Statute 
of 1874, chap. 22 ; Statute of 1875, chap. 42. 

Before making the policy on which this suit is brought, the defend- 
ant corporation had accepted the conditions imposed by our statutes, 
for the case finds that it had established its agency in this common- 
wealth, and was transacting its business through that agency in con- 
formity with our laws. 

This policy was countersigned by its agent at Boston before it be- 
came an executed contract ; again, when it lapsed, it was reinstated 
by a payment to said agent at Boston, so that it was a contract made 
in this State ; not only that, but it must have been entered into with 
express reference to the laws of this State. 

Such a contract would be regarded as made in this State, if for no 
other reason than that it was a contract with a citizen of this State to 
insure his life within this State. Lafayette Ins. Co. vs. French, 18 
Howard, 404, p. 406. 


The privilege granted to and accepted by this corporation was in 
the nature of a franchise, taxed with its benefits and subject to its con- 
ditions. 


The rule that the lex loci governs in the interpretation and construc- 
tion of contracts, and that contracts made by means of letters or au- 
thorized agents, between parties who are absent from each other, are 
made in the country and subject to its laws where the final assent may 
have been given, applies in this case. Whiston vs. Stodder, 8 Mar- 
tin’s Rep., 134. Hayward vs. Le Baron, 4 Florida Rep., 404, p. 408. 

It may be an exception to this rule, that in some contracts, from 
their tenor and subject-matter, they must be presumed to have been 
eutered into with express reference to the laws of some other State. 

This contract is governed by the general rule ; but if it could be 
taken out of that rule, it would come within the exception above stat- 
ed, and therefore expressly within the controlling provisions of our 
laws, 

The case is analogous to that of a custom or usage of trade, which 
beiug known to the parties to a contract, it is presumed that they 
contract in reference to it, and therefore it enters into and forms part 
of the contract. Loring vs. Gurney, 5 Pick., 15; Stevens vs. Reeves, 
9 Pick., 198 ; Berkshire Woolen Co. vs. Proctor, 7 Cush., 417 ; Nono- 
tuck Silk Co. vs. Fair, 112 Mass., 354. 
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A fortiori it must be presumed that a corporation admitted to tran- 
sact business in a State by virtue of its statutes, and subject to re- 
strictions and conditions expressed therein, must be presumed to con- 
tract with reference to those laws by the favor of which it is permitted 
to contract at all. 

A contract made under an existing law is presumed to be made in 
reference to it ; for the law of every State where a contract is made 
enters into and makes part of the contract. Blanchard vs. Russell, 
13 Mass. 1, p. 16. 

The stipulation of parties which are inconsistent with such a law 
never had legal existence. Mather vs. Bush, 16 Johns., 233, p. 239. 

The municipal laws of a State are necessarily referred to in all con- 
tracts made within the State subsequent to the enactment of those 
laws, and must govern and control them in all matters affecting their 
validity, construction, or discharge. Chamberlain vs. Ins. Oo., 55 
N. H., 249, March, 1875. 

Every power which a corporation exercises in another State depends 
for its validity upon the laws of the sovereignty in which it is exer- 
cised, and a corporation can make no valid contract without their 
sanction, express or implied. Angell & Ames on Corp., 265. 

A grant of corporate existence is a grant of special privileges to the 
corporators, enabling them to act for certain designated purposes as 
a single individual, and exempting them (unless otherwise specially 
provided) from individual liability. The corporation, being the mere 
creation of local law, can have no legal existence beyond the limits of 
the sovereignty where created. * * * The recognition of its exis- 
tence even by other States, and the enforcement of its contracts made 
therein, depend purely upon the comity of those States—a comity 
which is never extended where the existence of the corporation or the 
exercise of its powers are prejudicial to their interests or repugnant 
to their policy. Having no absolute right of recognition in other 
States, but depending for such recognition and the enforcement of its 
contracts upon their assent, it follows, as a matter of course, that such 
assent may be granted upon such terms and conditions as those States 
may think proper to impose. They may exclude the foreign corpora- 
tion entirely ; they may restrict its business to particular localities 
or they may exact such security for the performance of its contracts 
with their citizens as in their judgment will best promote the public 
interest. ‘The whole matter rests in their discretion. Paul vs. Vir- 
ginia, 8 Wallace, 181. 

A corporation created by another State can transact business in 
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this commonwealth only with its consent, express or implied. This 
consent may be accompanied with such conditions as our common- 
wealth may see fit to impose, and these conditions must be deemed 
valid and effectual, provided they are not repugnant to the constitu- 
tion and laws of the United States, or inconsistent with the rules of 
public law which secure the jurisdiction and authority of each State 
from encroachment by all others. Lafayette Insurance Co. vs. 
French, 18 How., 404, p. 407; Bank of Augusta vs. Earle, 13 Peters, 
519; Paul vs. Virginia, 8 Wall, 168; Ducat vs. Chicago, 10 Wall., 
410 ; Home Ins. Co. vs. Morse, 29 Wall, 445. 

A corporation is not a citizen within the meaning of art. 4, sec. 2 
of the constitution, giving to the citizens of each State the privileges 
and immunities of citizens in the several States. Bank of Augusta 
vs. Earle, 13 Peters, 518. 

“The privileges and immunities secured to citizens of each State 
in the several States are those privileges and immunities which are 
common to the citizens of the several States under the constitution 
and laws ; and special or chartered privileges granted by one State 
to the citizens thereof are not by virtue of such corporate citizenship 
secured to them in other States. Under this provision such special 
privileges and corporate powers must be enjoyed within the State 
granting them, unless the assent of other States to their enjoyment 
therein be given.” Paul vs. Virginia, 8 Wallace, 168. 

The business of insurance is not commerce, and a corporation of 
one State transacting business through its agencies in another State is 
not engaged in commerce between the States, and such contracts are 
not inter-State transactions, though the parties may be domiciled in 
different States. Paul vs. Virginia, 8 Wallace, 168; Liverpool Insur. 
ance Company vs. Commonwealth of Massachusetts, 10 Wallace, 
566; Home Insurance Company vs. Morse et. al., 20 Wallace, 445. 

This corporation voluntarily undertook the transaction of its busi- 
ness in this State in conformity with the laws thereof, and thus comes 
within that familiar rule that every subject of a government is, in 
judgment of law, privy to the making of all public statutes, and is sup- 
posed to know them. Potter’s Dwarris on Statutes, p. 57, note 5. 

When this corporation sent its agent into Massachusetts, with au- 
thority to make contracts of insurance here, it must be taken to assent 
to the conditions upon which alone such business could be here tran- 
sacted by them. Lafayette Insurance Company vs. French, 18 How- 
ard, p. 408. 

While it is true that a statute destroying the business or profits of 
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a corporation may be void, general statutes, reducing the rate of in- 
terest, or prohibiting usury, or prohibiting speculation in exchange 
or depreciated paper, or the issuing of bills of a given denomination, 
have always been regarded as valid. 

And while it conceded that the legislature cannot prohibit existing 
railways from carrying freight or passengers, it is beyond all question 
that it may so regulate those matters as to impose new obligations 
and restrictions upon those roads materially affecting their profits. 
Per Redfield, C. J., in Thorpe vs. R. & B. R. R. Co., 27 Vt., 140, p. 
152. 

A statute providing that stockholders in corporations shall be per- 
sonally liable for the debts of the corporation is valid, so far as it ap- 
plies to debts subsequently contracted. Gray vs. Coffin, 9 Cush., 192 ; 
Coffin vs. Rich, 45 Me., 507. 

Numerous illustrations of the effect of general statutes upon con- 
tracts made subsequent to their passage and within the jurisdiction 
of said statutes, may be found in the numerous statutes regulating 
trade, the validity of which is now too firmly established to be ques- 
tioned. Gen. Stats. chaps. 49, 50, 51, 52, 53. See especially chap. 50, 
sects. 5, 36, 59, and 60, 64, 91, 180, 187; chap. 51, sect. 17, chap. 
52, sects. 18, 19, and 20; chap. 53, sects. 3, 7, 8, 11, 12,13, 14, 15. 

Such being the general principles by which the contracts of cor- 
porate bodies created by statute of one State, and transacting busi- 
ness by favor of and under the limitations imposed by the statutes of 
another State, are to be construed with reference to these latter sta- 
tutes, we are led to the consideration of the particular statute by vir- 
tue of which the contract in the case at bar is in force. 

Chap. 186 of the Statutes of Massachusetts, passed in the year 1861, 
expressly provided that the provisions of a policy issued by a domes- 
tic company in form like that in this case and under like circumstan- 
ces as here agreed, should continue in force, and the company should 
be bound to pay the amount of the policy, the same as if there had 
been no lapse of premium, anything in the policy to the contrary not- 
withstanding. 

By the statutes of 1870, chap. 349, sect. 5, repealed in 1872, chap. 
325, but re-enacted in the latter statute, sect. 7, it was expressly pro- 
vided that no corporation transacting the business of life insurance in 
this State under charter or statute of any other State, should make 
any insurance to or with any citizen of this State, except in accord- 
ance with and under the conditions and restrictions of the statutes 
(of this commonwealth) now or hereafter regulating the business of 
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life insurance ; with the further proviso that this enactment shall not 
conflict with the provisions of the act of 1861, chap. 186, above cited. 

The construction now claimed is the application of the earlier sta- 
tute by force of the provisions of the latter enactment to the terms of 
this contract, which, it should be observed, is subsequent in date to 
the last enactment. a 

In this claim there is no conflict between these statutory provisions. 
but both the letter and the spirit of the enactment are in accord. 

As equity will generally afford relief to a party in jeopardy by rea- 
son of a mistake, so courts of law, I trust, will be reluctant to give a 
narrow and semi-effectual construction to a statute intended to aid 
the application of equitable principles. Per Foster, C. J., in cham- 
berlain vs. Insurance Co., 55 N. H., p. 624. 


C. G. Hupparp, & A. D. Cuanvizr, for Defendant : 


I. The agreed facts find : 

1. The issuing of a foreign life insurance policy to a citizen of Mas- 
sachusetts, Jan. 31, 1873. 

2. The lapse of this policy, Jan. 31, 1874. 

3. A renewal of the same upon the request and re-examination of the 
assured ; the payment of the premium being changed from an annual 
to a semi-annual payment. 

4. The payment of the first semi-annual premium upon this renewal, 
and the consequent continuance of the policy “for six months from 
the 31st of January, 1874, that is, until July 31, 1874. 

5. A failure to pay any further premium due, and the death of the 
assured, Jan. 3, 1875. 

6. It is agreed that if chap. 186 of the acts of 1861, known as the 
Massachusetts non-forfeiture act, applies to the agreed facts under 
subsequent legislation, then the plaintiff prevails ; otherwise the 
defendant. 


Chapter 186, Acts of 1861. An act to regulate the forfeiture of 
policies of life insurance. Section 1.—No policy of insurance on life, 
hereafter issued by any company chartered by the authority of this 
commonwealth, shall be forfeited or become void by the non-payment 
of premium thereon, any further than regards the right of the party 
insured therein to have it continued in force beyond a certain period, 
to be determined as follows, to wit: The net value of the policy, 
when the premium becomes due and is not paid, shall be ascertained 
according to the “combined experience” or “ actuaries” rate of mor- 
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tality, with interest at four per centum perannum. After deducting 
from such net value any indebtedness to the company, or notes held 
by the company against the insured, which notes, if given for premium 
shall then be canceled, four fifths of what remains shall be considered 
as a net single premium of temporary insurance, and the terms for 
which it will insure shall be determined according to the age of the 
party at the time of the lapse of the premium, and the assumptions of 
mortality and interest aforesaid. 

Sect. 2. If the death of the party occur within the term of tempo- 
rary insurance covered by the value of the policy, as determined in the 
previous section, and if no condition of the insurance other than the 
payment of premium shall have been violated by the insured, the com- 
pany shall be bound to pay the amount of the policy the same as if 
there had been no lapse of premium, anything in the policy to the 
contrary notwithstanding : provided, however, that notice of the claim 
and proof of the death shall be submitted to the company within ninety 
days after the decease ; and provided also that the company shall 
have the right to deduct from the amount insured in the policy the 
amount at six per cent. per annum of the premiums that had been 
forborne at the time of the death [April 10, 1861.] 

Chapter 349, Acts of 1870. An act regulating certain matters of in- 
surance. Sect. 5. (R. 1872, 325, § 9.)—No corporation, association, 
partnership or individual doing business in this commonwealth, under 
any charter, compact or agreement involving an insurance, guaranty 
contract or pledge for the payment of annuities or endowments, or for 
the payment of moneys to the families or representatives of policy or 
certificate-holders or members, shall make such insurance, guaranty or 
contract therein, or with any residents of this State, except in accord- 
ance with and under the conditions and restrictions of the statutes 
now or hereafter regulating the business of life insurance, provid- 
ed that nothing in this section shall be held to conflict with the provi- 
sions of chapter one hundred and eighty-six of the actsof eighteen 
hundred and sixty-one. 

Chapter 325, Acts of 1872. An act in relation to certain matters of 
insurance. Sect. 7.—All corporations, associations, partnerships or in- 
dividuals doing business in this State under any charter, compact, 
agreement or statute of this or any other State, involving an insurance, 
guaranty, contract or pledge for the payment of annuities or endow- 
ments, or for the payment of moneys to families, or representatives of 
policy or certificate-holders, or members, shall be considered and 
deemed to be life insurance companies within the meaning of the laws 
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relating to life insurance within this State, and shall not make any 
such insurance, guaranty, contract or pledge therein, or to or with any 
citizen or resident of this State, which shall not distinctly state therein 
the amount of such life benefits, the manner of payment, the period 
of the continuance thereof, and the amount of the annual, semi- 
annual or quarterly premium, or by which the payment of the life ben- 
efit assured shall be contingent upon the payment of assessments made 
upon surviving members, nor except in accordance with, and under 
the conditions and restrictions of the statutes now or hereafter regulat- 
ing the business of life insurance ; provided, that nothing in this 
section shall be held to conflict with the provisions of chapter one 
hundred and eighty-six of the acts of eighteen hundred and sixty-one. 


II. The several acts—adhering to the letter. 

1. Chap. 186, acts of 1861, of itself, applies only to life insurance 
companies “chartered by the authority of this commonwealth,” thus 
specially excluding foreign insurance companies from its provisions. 

2. Sec. 5, chap. 349, acts of 1870, (since repealed,) apart from its 
proviso, exempts foreign companies from this non-forfeiture act, and 
then, to save all doubt, provides “ that nothing in this section shall be 
held to conflict with the provisions of chapter 186 of the acts of 1861, 
thus clearly saving foreign companies from its operation. 

3. Sec. 7, chap. 325, acts of 1872 (in force, and substituted for the 
above) exempts foreign companies from this non-forfeiture act in the 
same manner and with the same language. 

III. The several acts—looking at their intent. 

1. The original “non-forfeiture act” of 1861, was framed by the 
Hon. Elizur Wright. The two subsequent sections affecting this (sec. 
5, chap. 349, acts of 1870, and sec. 7, chap. 325, acts of 1872) were 
framed by Mr. Julius L. Clarke, insurance commissioner of this com- 
monwealth. 

That the intent of the framers of these laws, and the intent of the 
legislature, was and has been to confine this non-forfeiture act to home 
companies, appears from what follows. 

In his “ Policies and Mysteries of Life Insurance,” Boston, 1873, pp. 
24, 25, Mr. Wright says, alluding to the non-forfeiture law of this 
State : 

“Tn 1870 this law, (chap. 186, acts 1801,) though somewhat popu- 
lar, had become so vexatious to the executive officers of the companies 
in several respects, that some of them applied to the writer to aid them 
in getting it amended. Having by this time become aware of the mis- 
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take in the surrender charge, and having always been aware of cer- 
tain other troublesome imperfections in law, he gladly undertook the 
task, and drafted the bill * * * for fixing a cash surrender value, 
with an adequate surrender charge, as a substitute for extended in- 
surance. * * * It passed the House of Representatives by a large 
majority. Its opponents, however, cunningly introduced into it an 
amendment, applying it to all companies doing business in the State, 
whether chartered by it or not. This brought to the aid of the op- 
position in the Senate an immense reinforcement.” The Senate re- 
fused its third reading. Journal, House of Representatives, 1871, pp. 
219, 417, 435, 436, 437, 442,457. Journal, Senate, 1871, pp. 200, 38, 
391. 
The amendment which defeated this bill was as follows : 


An act to fix the surrender value of policies of life insurance 
[House Doc., 1871, No. 414.] Section 6. Any company not organ- 
ized under the law of this commonwealth, but authorized to transact 
business therein so far as relates to policies issued upon the lives 
of residents of this commonwealth, shall be liable to the provisions, 
restrictions and payments required by this act ; and if such company 
shall fail or refuse to pay the cash surrender value as provided in this 
act, it shall be the duty of the commissioner of insurance, upon re- 
ceiving satisfactory evidence of such failure or refusal, to revoke the 
authority of such company to do business in this State. 


2. The further action of our legislature, in 1873, is to the same effect, 
namely, a refusal to interfere with the forms or operation of foreign 
life insurance policies, thus : 

Journal of Senate, 1873, p. 69, papers from the House : ‘‘ Also, that 
the committee on insurance consider what legislation, if any, is neces- 
sary to prevent life insurance companies from other States or countries 
issuing in this commonwealth policies of such kind or form as com- 
panies chartered by this commonwealth are, by the laws, forbidden to 
issue.” 

Journal of Senate, 1873, p. 135: A report of the committee on in- 
surance, that it is inexpedient to legislate on the order relative to the 
issue of policies by foreign life companies in different form from those 
issued by companies chartered by this State. 

Journal of Senate, 1873, p. 189: Above report accepted. 

3. In the nineteenth Massachusetts Life Insurance Report for 
1874, p. xliv., Mr. Clarke, the commissioner, says : 
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“ A. misapprehension exists very generally that all policies issued to 
residents of this State, whether by foreign or home companies, are 
subject to the non-forfeiture laws of this commonwealth. This is not 
the case. Only the companies chartered by this State are affected by 
that law.” 

4. The two sections (sect. 5, chap. 349, acts 1870, and sect.7, chap. 
325, acts 1872) framed by insurance commissioner Clarke, and upon 
which the plaintiff relies, have no application whatever to the non- 
forfeiture act of 1861, but relate to an entirely different branch of in- 
surance legislation. This intent and purpose of these two sections are 
clearly shown at length in the 15th Massachusetts Life Insurance Re- 
port for 1870, pp. xciii. to xevi., by Mr. Clarke himself. 

It is there forcibly stated that the object of sect. 5, chap. 349, acts 
1870, was not to affect the transactions, doings, or policies of “ gen- 
uine and legitimate life insurance ” companies from abroad, but sim- 
ply to bring within the commissioner’s reach and control the host of 
“co-operative” companies and associations (delusions they are called) 
which was “imposing upon the people of the commonwealth in viola- 
tion of its laws and in defiance of its authorities.” 

This section was repealed in 1872, and a more effective law passed, 
with precisely the same object in view as found in sec. 7, chap. 325, 
acts 1872, now in force. But an act, although repealed, is to be con- 
sidered in the interpretation of a subsequent act in the same system 
of legislation ; for, says Lord Mansfield: “It isa rule in the construc- 
tion of statutes that all which relates to the same subject, notwithstand- 
ing some of them may be expired or are not referred to, must be taken 
to be one system, and construed consistently.” 

Rex vs. Loxdale, 1 Burr., 447 ; Potter’s Dwarris, 188, n. 9, and cases. 

The necessity for this legislation of 1870 and 1872, the mischief to 
be remedied, and the purpose of the legislation fully appear in the 
following extradt from insurance commissioner Clarke’s report of 1870, 
pp. xciii. to xcvi. (life and accident :) 

“The shallow pretense that a company or association pleading or 
promising the payment of money, contingent on the decease of a pol- 
icy or certificate holder, is not practically an insurance company, and 
that the instrument setting forth such a contract is not practically a 
policy of insurance, although called a certificate for the purpose of 
evasion, is very properly and satisfactorily met by the following sec- 
tion from chap. 349 of the acts passed the present year by our own 
legislature : 

“ Sec. 5. No corporation, association, partnership or individual do- 
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ing business in this commonwealth under any charter, compact or 
agreement involving an insurance, guaranty, contract or pledge for 
the payment of annuities or endowments, or for the payment of mon- 
eys to the families or representatives of policy or certificate holders or 
members, shall make such insurance, guaranty or contract therein or 
with any residents of this State, except in accordance with and under 
the conditions and restriction of the statutes now or hereafter regulat- 
ing the business of life insurance ; provided, that nothing in this sec- 
tion shall be held to conflict with the provisions of chapter 186 of the 
acts of 1861. 

“It is perhaps unnecessary to state that the immediate occasion for 
this enactment was the known existence of one or two home organiza- 
tions of questionable stripe, the sudden inception of others already re- 
ferred to, and the attempt of two or three from abroad to impose them- 
selves upon the people of the commonwealth, in violation of its laws 
and in defiance of its authorities. No such company or association is 
authorized to do business within the State. Notone of them can com- 
ply with the statutory requirements ; not one of them can furnish a 
tithe of the security required for the protection of policy or certificate 
holders. The leading representatives of the scheme have thus far 
utterly failed to exhibit a single financial or scientific element which law 
and experience recognize as indispensable for the interest and security 
of those who trust their money and their hopes to its promises. Un- 
able to occupy the established ard tested position of safety, those which 
have made fruitless efforts for official recognition in Massachusetts are, 
in some instances, seeking by stealth to entrap their victims within its 
limits. How long they will thus lie in wait with impunity, time will 
show. 

“ A glimpse of the financial animus of these projects is well revealed 
in the private circular of one of their number, which is finding its way 
into supposed confidential hands in various sections of the State. We 
quote the following choice and telling peroration : 

“The compensation to agents is 33} per cent of initiation fees, or 40 
per cent on initiation fees on one thousand or more policies in any one 
year ; and where the number of policies reaches or exceeds three 
thousand in any one year,through any one agent, this association will 
allow to such agent, ‘in addition,’ 40 per cent of the annual renewal 
fees on all policies kept in force through any one year. 

“ You'll readily see that if it is expedient for you to have such par- 
ties as you deem proper to canvass your locality and vicinity, and to 
have applications daily or weekly forwarded through you to this office, 
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(you being at liberty to allow to canvassers whatever percentage you 
see fit,) you may derive an income of thousands of dollars per annum.” 

After this, “ gift enterprise” may retire from the arena, and enter- 
prising agents may swim, provided dupes are sufficiently numerous 


and flush. 
As a substitute for pure and genuine life insurance, the whole co- 


operative scheme is a wretched failure, unworthy of a moment’s con- 
sideration, and would have received no mention here but for clandes- 
tine and persistent efforts of its manipulators to foist its fallacies upon 
the people of the commonwealth, especially those in possession of mod- 
erate means, who are least able to suffer loss, and who are most easily 
victimized. It was well said by the late commissioner (Mr. Sanford) 
that none of these schemes, to which his attention had been called, 
had enough of equity or stamina to bear the scrutiny of a shrewd com- 
mon sease. Claiming to be mutual in name and character, and in the 
distribution of promised benefits, they are only practically mutual in 
the interests of managers and agents. Yet, emboldened by the sorry 
prestige of borrowed reputation, or “ references by permission,’ they 
seek to enrich themselves at the expense of the credulous.” 15th 
annual report of the Insurance Commissioner for 1870, pp. xciii-xevi. 
So too, 19th annual report of the Insurance Commissioner for 1874, 
pp. xxii-xxiii. 

IV. It is an established rule in the exposition of statutes that the 
intention of the lawgiver is to be deduced from a view of the whole 
and every part of the statute, taken and compared together. King 
vs. Tirrell, 2 Gray, 331, 332; Potter’s Dwarris, 194, n. 13 ; 188, n. 8. 

An examination of the several sections of chapter 349, acts of 1870, 
and of chapter 325, acts of 1872, shows the distinction observed, and 
the unequivocal language used by the legislature when intending to 
bind foreign life companies and when not. 

V. If it said that the interests of the commonwealth demand that 
foreign life insurance companies stand on like footing with home, and 
therefore that this non-forfeiture act should apply to all companies, 
the answers are : 

1. It is the business of the judiciary department to interpret laws, 
not to make them. 

2. Some foreign companies, when so desired, now adopt the Mas- 
sachusetts non-forfeiture act. 

3. There are thirty-five foreign life insurance companies doing busi- 
ness in this State. In 1874 alone, these foreign companies issued pol- 
icies in Massachusetts to the amount of $15,000,000, while the five 
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home companies in the same time issued policies to the amount of 
$3,000,000. Every foreign company whose policies have been ex- 
amined, has non-forfeiture clauses of its own in lieu of the peculiar 
local non-forfeiture law of Massachusetts, and this, too, to the ad- 
vantage of the assured, it being unquestionable that the Massachusetts 
non-forfeiture act is not satisfactory. See ‘‘Politics and Mysteries 
of Life Insurance,” by Wright, pp. 17, 24. Twentieth Massachusetts 
Life Insurance Report, 1875, pp. ix-xi. 

Among the thirty-five foreign life insurance companies doing busi- 
ness here, the following have non-forfeiture clauses in their policies : 
Penn Mutual Life, of Philadelphia ; Mutual Life, of New York ; Equi- 
table Life, of New York ; Continental Life, of New York ; New York 
Life, of New York ; Adtna Life, of Hartford ; Charter Oak, of Hart- 
ford ; Connecticut Mutual Life, of Hartford ; Union Mutual, of 
Maine. 

The amount insured by these nine foreign companies alone in this 
commonwealth, in 1874, was nearly $10,000,000. That was the busi- 
ness of a single year only, and yet to such an extent do citizens of this 
State prefer the non-forfeiture clauses of foreign policies to that of home 
companies. And this is proof of the universal understanding among 
insurers and insured that the Massachusetts non-forfeiture act is only 
local in its operation ; nor is there a single instance known, in all the 
vast amount insured, and during all the years since 1861, of an at- 
tempt by a holder of a foreign life insurance policy to set up the Mas- 
sachusetts non-forfeiture act in its support, except the one in hand. 

That the contemporaneous and practical construction of a statute is 
to be considered, and that the argumentum ab inconvenienti has great 
weight under such circumstances, waiving other considerations, and 
admitting a doubt in the language of the statute, see Rogers vs. Good- 
win, 2 Mass., 478 ; Barnes vs. First Parish, etc., 6 Mass., 417 ; Essex 
Co. vs. Pacific Mills, 14 Allen, 389 ; Cooley’s Con. Lim., 67-72. 

VI. This contract of insurance is a Pennsylvania contract, for the 
policy was made out at the company’s office in Philadelphia, signed 
there by the president and actuary, and then sent to Boston to be 
countersigned by the agent and delivered. The Boston agent had 
no power to make a contract. ‘The parties did not contract with spe- 
cial reference to the laws of Massachusetts. The assured intended to 
bind a Pennsylvania company, a corporation fixed in Pennsylvania, and 
doing business there. As no other place was mentioned, payment is 
of course to be made in Pennsylvania, where the principal office of 
the company is located, and where the continued assurance of the life 
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and undertaking of the risk occurs. In whatever quarter of the globe 
the assured may be, he looks to the home office in Pennsylvania for 
payment, and not to the Boston agent. The contract is to be per- 
formed in Pennsylvania ; hence, under familiar rules of law, its vali- 
dity and the rights and obligations of the parties under it, depend 
upon the laws of Pennsylvania, and not of Massachusetts. Moreover, 
the defendant corporation is a mutual company ; all its policy-holders 
are partners ; and can it be said that citizens of Maine, or Texas, or 
Florida, who are policy-holders in this company, shall all be mutually 
exposed to the operation of the Massachusetts non-forfeiture law ? 
Ruse vs. Mutual Benefit Life, 23 N. Y., 521, 522; Spratley vs. Mu- 
tual Benefit Life, 4. Ins. Law Jour., 373 ; Parker vs. Royal Exchange 
Assur. Co., 8 Ct. Sess. 2d ser., 365, 371, 372-5 ; Penobscot vs, Bart- 
lett, 12 Gray, 214, 246, 247, 248 ; Blanchard vs. Russell, 13 Mass., 1, 
4,5; Prentiss vs. Savage, 13 Mass., 20, 23 ; Carnegie vs. Morrison, 2 
Met., 38, 397, 398 ; Akers vs. Demond, 103 Mass., 318, 323 ; Story on 
Confl. of Laws, § 803 ; 2 Kent’s Com., 459, 460, and n. 1 ; Wharton’s 
Confl. of Laws, §§ 401, 402, and cases. c 

VII. Again, to make this policy amenable to the Massachusetts law, 
it must, by Gen. Stats, 1861, ch. 186, be a policy “ issued by a company 
chartered by the authority of this commonwealth.” To which one of 
the five Massachusetts life companies shall this Pennsylvania policy be 
assigned ? The absurdity of the plaintiff’s position is thus apparent, 

VIII. The policy in question is made a part of the agreed facts, and 
contains this form of non-forfeiture clause : 

“ And it is further agreed that in every case where this policy shall 
cease and determine, or become null or void (except in case of death, ) 
all previous payments made thereon, and all profits, shall be forfeited 
to the said company: Provided, however, if this policy is surren- 
dered within thirty days after a premium has become due, a paid-up 
policy, without profits, payable at death, for an equitable amount, will 
be given, provided two annual premiums have been paid.” 

This is one of the many non-forfeiture clauses in force among for- 
eign companies.” 

Thus the assured, having selected his company, and accepted its pol- 
' iey, agreed to this particular form of non-forfeiture and none other. 
So that even admitting the plaintiff's claim, that the Massachusetts 
non-forfeiture act of 1861 is now applicable to foreign companies, as 
well as home, the plaintiff is estopped to claim its protection, because 
the assured renounced its provisions and adopted a substitute. 

The maxim “ Quilibet renunciare potest juri pro se introducto” applies 
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“No principle is better settled than that a party to whom any ben- 
efit is secured by contract, by statute, or even by the constitution, may 
waive such benefit, and the public are not interested in protecting him 
or benefiting him against his wishes.” (Per Allen, J., in Smith vs 
N. Y. C. BR. R. 24.N. Y., 238.) 

“Even where the constitution of the commonwealth, the funda- 
mental and irrepealable law of the people, is * * * explicit and 
mandatory, that all writs ‘ shall bear the test of the first justice,’ it is 
nevertheless held that the party who might avail himself of a viola- 
tion of this injunction waives his right of doing so by pleading to the 
merits.” (Per Shaw, C. J., in Carpenter vs. Aldridge, 3 Met., 59.) 
Ripley vs. Warren, 2 Pick., 592 ; Clarke vs. Montague, 1 Gray, 446, 
449, 

Under our constitution, compensation shall be paid for all property 
appropriated to public use. Yet compensation may be waived. No 
man can be forced to accept it. 

So, too, no person shall suffer capital punishment without trial by 
jury. Yet trial‘by jury may be waived. A man may plead guilty. 

Under our statutes a county commissioner shall not act upon the 
matter of a road which lies in his city or town. Yet if he does, the 
objection may be waived, and the proceedings be valid. Ipswich vs. 
Essex, 10 Pick., 519 ; Tolland vs. Berkshire, 13 Gray, 12. 

So if a man accept a home life insurance policy, he may waive the 
Massachusetts non-forfeiture act if he choose ; for that act is “lex pro 
se introducta,” passed for the benefit of the assured. A fortiori if he 
takes a foreign life insurance policy. 

See generally,—Lee vs. Tillotson, 24 Wend., 339 ; Keator vs. Ulster, 
7 How. Pr., 42, 43; Lindsley vs. People, 6 Park. Crim., 233, 249 ; 
Miles vs. Boyden, 3 Pick., 213, 218; Commonwealth vs. Dailey, 12 
Cush., 80, 82, 83; U. S. vs. Rathbone, 2 Paine C. C., 579; Graham 
vs. Inglesby, 1 Exch., 651; Polydore vs. Prince, Ware, 402, 404 ; 
Williams vs. Potter. 2 Barb., 316 ; Broom’s Legal Max., 619. 

A motion for a rehearing was made Oct. 2d, 1876, as follows : 

Hon. Horace Gray, Chief Justice, Supreme Judicial Court: Dear 
Sir : In the case of Morris vs. Penn Mutual Life Insurance Company, 
No. 2,437, March Term, Suffolk, ss, 1876, no opinion has been deliv- 
ered nor has judgment been entered, but the following rescript has 
been sent down : 

“The statute of 1861, chap. 186, applies as well to foreign insurance 
companies as to those incorporated under the laws of the common- 
wealth Judgment for plaintiff.” 
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This decision is of unusual importance. 

Life insurance his grown to vast proportions. The present decision 
bears directly upon all foreign life insurance companies doing business 
in Massachusetts. Last year alone 6820 policies of foreign life insurance 
companies were issued in Massachusetts, representing $15,333,348. 
This is but one year’s business. The decision in this case thus affects 
an enormous sum, operating, as it must, for several years back. 

The law in question affecting these great interests, and working deep- 
ly into the affairs of all classes, has been keenly scrutinized by those 
concerned, at every stage, from its inception to its final passage and 
approval. There has been but one understandingin this law, namely, 
that it was strictly local in its operation. 

An interpretation is now put upon this law foreign to the intent of 
its framers of the legislature, and of the insurance commissioner of 
the State, as well as the practiced understanding of its provisions. The 
surprise at this is genuine anduniversal. I am continually asked, per- 
sonally and by letter, for the papers and the reasoning of the court in 
this case. 

That the non-forfeiture law of Massachusetts was strictly local in 
its operation has been believed and acted under for over fifteen years. 
Such has been the long and continued usage and construction of that 
statute, and of all others affecting it, no one presuming, in thousands 
of cases, involving millions of dollars, to question it till now. So, 
when in 1871, and again in 1873, open efforts were made to extend 
the non-forfeiture law of Massachusetts to foreign companies, (pp. 3 
and 4, defendant’s brief,) the legislature of Massachusetts promptly 
refused to sanction them, and insisted upon confining the operation of 
this law to the companies chartered by this commonwealth ; not that 
the State was wanting the power to extend that law to foreign com- 
panies but that such was not Massachusetts’ policy in her regulation 
of foreign insurance companies. 

That this meets the approval of the people of Massachusetts is also 
shown by the life insurance returns, which exhibit a ratio of nearly six 
to one in amount of business preferred to foreign life insurance com- 
panies over home companies. The operation of the home non-forfei- 
ture law, compulsory upon home companies, is admitted by all at home 
to be unsatisfactory, and as not offering to the assured inducements 
superior to the provisions and security to be had elsewhere. 

Acting on this, thirty-five foreign life insurance companies transact 
a vast business in Massachusetts under the strictest surveillance of the 
State insurance commissioners, who have publicly reiterated their as- 
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sertion that these foreign life insurance companies were not to be 
brought under the operation of the non-forfeiture law of this State. 
They have weighed and examined this in behalf of the State most 
thoroughly and ably, and they are the authors of sec. 7, chap. 325, 
Acts of 1872, under which, it is presumed, the court have extended the 
original non-forfeiture law of 1861. That section has been emphat- 
ically pronounced by its author to apply to certain fraudulent organ- 
izations created to elude our insurance laws, but never to apply to the 
regularly-instituted and long-recognized life insurance companies of 
other States. 

These are but some of the reasons which in a case of such singular 
importance, I am urged to present, with a view to a rehearing in this 
case. The amount at stake, the universal practice and understanding of 
this law, for years unassailed, the litigation inevitable if this decision 
is final, and the consequent legislation to follow, lead me to believe 
that, as counsel may have failed to make clear the important points 
involved, soa motion for rehearing may be, and herein is properly and 
respectfully prayed for. Respectfully yours, 

Atrrep D. Cuanpuier, of counsel for defendants. 


( Copy.) 

Court-house, Boston, Oct. 19, 1876. Dear Sir: The Court having 
considered the motion for a rehearing in the case of Morris vs. Penn 
Mut. Life Ins. Co., is of opinion that it should not be granted.—Re- 
spectfully and truly yours, Horace Gray. 

A. D. Chandler, Esq. 





Continental Ins. Co. vs. Delpeuch. 


SUPREME COURT OF PENNSYLVANIA. 
Error to the Court of Common Pleas of Bradford County. 


CONTINENTAL INS. CO., or Harrrorp, 
vs. 


DELPEUCH, Execuror or Smita. 


. Stipulations in regard to the se to be tried are not against policy, and par- 
ties will be held to them. 


. A legal conclusion of suicide ought not to be drawn from the mere fact of a be- 
lief in spiritualism. ; 

. The party alleging suicide must prove it. The mere fact of death in an un- 
known manner, creates no legal presumption of suicide. 


Mercor, J. 

If originally, the rulings covered by the first and second assign- 
ments were erroneous, they were cured by the subsequent agreement. 
It stipulated “that upon the trial of said cause, * * * * * said 
defendant shall not set up nor attempt to maintain any defense, ex- 
cept that the said Valentine Smith came to his death by an act of sui- 
cide.” 

The plaintiff in error cannot now allege a defective service of the 
summons, nor any irregular award of arbitrators. In an attempt to 
appeal from the award, the company had neglected to give the bail 
absolute, which the act of Assembly requires from a foreign corpora- 
tion. The time fixed by the statute for perfecting the appeal had ex- 
pired. A rule to show cause why the appeal should not be stricken 
off, had been made absolute. It is true that more than a month 
thereafter, the court granted a rule toshow cause why the recogni- 
zance on the appeal from the award should not be perfected. Wheth- 


* Decision rendered Oct. 9, 1876. From Pittsburg Legal Journal. 
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er the court then had any power to grant the relief asked for, it is not 
necessary now to decide. Without waiting for a decision of the court 
the parties by agreement in writing filed, stipulated that the judgment 
and decree of the court, by which the appeal had been stricken off, 
be annulled, the bail be perfected, and the case be tried under the lim- 
itations and restrictions stated in the agreement. It confined the de- 
fense to proof of suicide only. Is was by virtue of that agreement 
only, the plaintiffin error acquired a right of trial in the Common 
Pleas. Having accepted its benefits and enjoyed the rights thereby 
given, the company cannot now repudiate a part of the agreement. 
It contravened no rule or policy of law. All the stipulations therein 
are binding on the parties. It was too late for the company to allege 
that the agreement was executed through ignorance or misapprehen- 
sion of facts connected with the issuing of the policy. The same rea- 
sons require the dismissal of the tenth and eleventh assignments. 

We are unable to discover any error in the rejection of the evidence 
covered by the ninth, twelfth, thirteenth, fourteenth, fifteenth, and six- 
teenth, assignments. An opinion expressed by Mrs. Smith in the life 
time, and in the absence of her husband, cannot affect the right of ac- 
tion in this case. Her declaration could not affect the insured, for 
she was not authorized .to act for him in the transaction. It cannot 
affect her because she then had no interest in the matter. 1 Green., 
Ev., §179. Nor can her declarations be proved when they will affect 
the rights of other persons interested in the estate. The others did 
not derive any interest from her. Each has a separate and distinct 
interest in the fund. Their rights cannot be destroyed by her admis- 
sions or declarations. Boyd-vs. Eby, 8 Watts, 66. Hence it was ir- 
relevant to show that after her husband’s death she had settled the 
loss on an accidental policy, and had reeeived the money ; nor was it 
admissible to prove by parol the contents of another policy issued to 
Smith, no notice having been given to produce it ; nor was it relevant 
to show that Smith wanted to procure from an insurance agent, an 
accidental policy for one year, to be paid in case of death only. This 
offer does not aver any time, when the alleged conversation was held, 
nor propose to follow it by showing the policy was procured. 

Any error made in the rejection of evidence covered by the fifth as- 
signment was subsequently cured. The plaintiff in error afterward, 
without objection, proved by several witnesses that from the ford- 
way the current of water flowed toward the side of the river oppo- 
site to where the body was found. This fact was not controverted. 
The evidence objected to in the seventeenth assignment was not in 
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conflict with it. The two facts were consistent with each other. The 
theory of the plaintiff in error was, that if Smith had fallen into the 
water at the ford-way, the body would have floated to the western 
side of the river. The company, therefore, assumed that Smith was 
not drowned in attempting to cross at the ford-way. Hence it con- 
tended he had intentionally drowned himself at or near the place 
where his body was found. The defendant in error, conceding the 
current of water from the ford-way to be as claimed by the opposite 
party, contended that Smith did not fall into the water at that cross- 
ing, but several rods below, where the water was deep. The fact that 
the water was deep a few rods below the ford-way is not controverted. 
The night was dark and foggy. Some evidence was given of the 
tracks of the horse indicating he entered the water at this lower point. 
As tending to prove the horse had been in deep water, it was shown 
he was wet on his neck, under his mane. It was therefore entirely 
pertinent to show that a body getting into the water at this lower 
point would float to the spot where the body of Smith was found. 

Sufficient ground had not been laid to sustain the eighth assignment. 
The witness was not shown to be an expert in regard to the action of 
water. All the facts on which his opinion was predicated had been 
proved. The witness was not shown to be any more competent than 
the jury to draw an inference from those facts. There was therefore 
no error in rejecting evidence of his opinion. 

The order in which testimony may be admitted depends much on 
the discretion of the court. Richardsons vs. Stewart, 4 Binn., 200 ; 
Curren vs. Lowery, 5 ib., 489 ; Devall vs. Burbridge, 6 W. & S., 529 ; 
Twees vs. Van Buskirk, 4 Barr, 310. The court therefore committed 
no error in permitting the defendant in error to more fully examine 
Mrs. Smith as to conversations to which she had testified, when called 
and cross-examined by the plaintiff in error. The eighteenth assign- 
ment is not sustained. 

We see no error in the third and fourth assignments. The policy 
on which this action was brought, issued the 20th of December, 1870. 
Smith was drowned the 16th September, 1873. No allegation is made 
that any intention to commit suicide existed when the policy was pro- 
cured. The court was very liberal in admitting evidence of acts and 
declarations of Smith for many months preceding his death, bearing 
on the question of suicide. Some of the evidence was very remote. 
We are unable to see that his belief in “ spiritualism,” or the fact that 
he believed he would enjoy all the pleasures of this life after death, 
was evidence of suicide. To conclude otherwise is to assume that 
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the expectation of greater enjoyments in a future life than in this, 
creates a suicidal desire. If this reasoning be correct, it would follow 
that a devout christian, who believes in a blessed immortality, is more 
likely to commit suicide than one who believes in no God, and in no 
resurrection. The desire of self-preservation is firmly imbedded in hu- 
mau nature. A legal conclusion of suicide ought not to be drawn 
from the mere fact of a belief in spiritualism. 

The offer contained in the sixth assignment may not be weaker than 
some evidence which was admitted. At first we were inclined to think 
its rejection was error. A more careful consideration has failed to 
make the error so clear as to call for a reversal. The mere fact that 
Smith pointed out to his wife what property was his, and what was 
his tenant’s, has no natural connection with an intention to commit 
suicide. It would be unreasonable to give it that effect. The act is 
entirely consistent with the conduct which usually characterizes persons 
engaged in his occupation. It did not tend to prove the crime alleged. 
It was therefore properly withheld from the jury. If the rejection 
was an immaterial error, working no injury to the plaintiff in error, it 
is no ground for reversal. Hulings vs. Guthrie, 4 Barr, 123. 

We see no error in the nineteenth and twentieth assignments. The 
party alleging suicide must prove it. The mere fact of death in an 
unknown manner, creates no legal presumption of suicide. Upon 
evenly balanced testimony, the law assumes innocence rather than 
crime. Preponderating evidence is necessary to establish the latter. 
Nor does the fact that the body was found without any marks of vio- 
lence on it, create a Jegal presumption of suicide. The condition in 
which the body was found was submitted to the jury under an accur- 
ate charge. The learned judge called their attention to the facts prov- 
ed, and the conclusions sought to be deduced therefrom. The case 
was fairly tried on its merits. We see no sufficient ground to disturb 
the judgment. 

Judgment affirmed. 
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UNITED STATES SUPREME COURT. 


Ocroser Trermu, 1876. 


Error to the U. S. Circuit Court for the District of Maryland. 


HOME INS. CO., or New York, Plaintiff in Error, 
. US, 


BALTIMORE WAREHOUSE COMPANY. 


» ; 

A policy of insurance taken out by warehouse-keepers, against loss or damage by 
fire on ‘* merchandise, their own or held by them in trust, or in which they 
have an interest or liability, contained in a designated warehouse, covers the 
merchandise itself, and not merely the interest or claim of the warehouse-keep- 
ers. , 

If the merchandise be destroyed by fire the assured may recover the entire value 
of the goods, not exceeding the sum insured, holding the remainder of the 
amount recovered, after satisfying their own loss, as trustees for the owners. 

Goods described in a policy as ‘‘ merchandise held in trust’? by warehouse-men, 
are goods entrusted to them for keeping. The phrase, ‘held in trust,’’ is to 
be understood in its mercantile sense. 

A policy was taken out by warehouse-men on ‘“ merchandise”? contained in their 
warehouses, ‘‘their own, or held by them in trust or in which they have an in- 
terest or liability.”” Depositors of the merchandise, who received advances 
thereon from the warehouse-men, took out other policies covering the same 
goods ; held that the several policies constituted double insurance, and that 
they bear a loss proportionally. 

In a case of contributing policies, adjustments of loss made by an expert may be 
submitted to the jury, not as evidence of the facts stated therein, or as obliga- 
tory, but for the purpose of assisting the jury in calculating the amount of 
liability of the insurer upon the several hypotheses of fact mentioned in the 
adjustment, if they find either hypothesis correct. 

What evidence may be submitted to ajury from which they may find a waiver of 
preliminary proofs. 


No part of a letter written as an offer of compromise admissible in evidence. 


. Srrone, J. 
The most important question in this case relates to the proper con- 
struction of the defendants’ policy of insurance. It is contended on 
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their behalf that it covered only the warehouse company’s interest in 
the goods contained in the warehouse. If this is the true meaning of 
the contract, the instruction given by the Circuit Court to the jury was 
erroneous. If, on the other hand, the policy covered the merchandise 
itself, and not merely the interest which the warehouse company had 
therein, there is no just ground of complaint of the charge of the cir- 
cuit judge. Blanket and floating policies are sometimes issued to fac- 
tors or to warehouse-men, intended only to cover margins uninsured 
by other policies, or to cover nothing more than the limited interest 
which the factor or warehouse-man may have in the property which 
he has in charge. In those cases, as in all others, the subject of the 
insurance, its nature and its extent, are to be ascertained from the 
words of the contract which the parties have made. It is as true of 
policies of insurance as it is of other contracts, that except when the 
language is ambiguous, the intention of the parties is to be gathered 
from the policies alone. There are cases in which resort may be had 
to parol evidence to ascertain the subject insured, but they are cases 
of latent ambiguity. So, in the construction of other contracts, parol 
evidence is admissible to exp]#in such ambiguities. In this particular 
the rule for the construction of all written contracts is the same. Lord 
Mansfield said long ago that courts are always reluctant to go out of 
a policy for evidence respecting its meaning. Loraine vs. Tomlinson, 
Douglas, 564. And so are the authorities generally. Astor vs. 
Union Insurance Company, 7 Cowen, 202 ; Murray vs. Hatch, 6 Mass., 
465 ; Levy vs. Merrill, 4 Greenleaf, 480 ; Baltimore Fire Ins. Co. vs. 
Loney, 20 Md., 36 ; Arnould on Insurance, 1316-17 and notes ; Green- 
leaf on Evidence, vol. 2,377. It is no exception to the rule that 
when a policy is taken out expressly “ for or on account of the owner” 
of the subject insured, or ‘‘ on account of whomsoever it may con- 
cern,” evidence beyond the policy is received to show who are the 
owners or who were intended to be insured thereby. In such cases 
the words of the policy fail to designate the real party to the contract, 
and, therefore, unless resort is had to extrinsic evidence there is no 
contract at all. Finney vs. Bedford Ins. Co., 8 Metcalf, 348. 
Turning, then, to the policy issued to the plaintiff below, and con- 
struing it by the language used, the intention of the parties is plainly 
exhibited. Its words are, The Home Insurance Company “ insure 
Baltimore Warehouse Company against loss or damage by fire to the 
amount of twenty thousand dollars, on merchandise hazardous or 
extra hazardous, their own or held by them in trust, or in which they 
have an interest or liability, contained in” a certain described ware- 
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house. - There is nothing ambiguous in this description of the subject 
insured. It is as broad as possible. The subject was merchandise 
stored or contained in a warehouse. It was not merely an interest in 
that merchandise. The merchandise of the warehouse company, own- 
ed by them, was covered, if any they had. So was any merchandise 
in the warehouse in which they had an interest or liability. And so 
was any merchandise which they heldin trust. The description of the 
subject must be entirely changed before it can be held to mean what 
the insurers now contend it means. If, as they claim, only the in- 
terest which the warehouse company had in the merchandise deposited 
in their warehouse was intended to be insured, why was that interest 
described as the merchandise itself? Why not as the assured’s interest 
in it? Throughout the policy, wherever the subject intended to be in- 
sured is spoken of, it is described, not as a partial interest, not as a mere 
lien for advances and charges upon the goods held in storage, but as 
the property itself, whatever might be the existing rights to it. Thus 
the insurance company covenanted to make good to the assured all 
such loss or damage, not exceeding the sum insured, as should happen 
by fire “to the, property as above specified.” What that specification 
was we have seen. The policy also contained a provision that in case 
of fire the “property” destroyed might be replaced by similar “ pro- 
perty” of equal value and goodness. There are other like designa- 
tions. Nowhere is any less interest in the goods insured alluded to 
than the entire ownership. The words of the policy are not satisfied if 
their import be restrained as the plaintiff in error seeks to confine it. 
The parties to whom the policy was issued were warehouse-keepers 
receiving from various persons cotton and other merchandise on depos- 
it. They were empowered by their charter to receive bailments and 
to make charges against the bailors for handling, labor, and custody. 
They were also authorized to make advances upon the goods deposited 
with them, and their charges, expenses, advances, and commissions 
were made liens upon the property. They had therefore an interest 
in the merchandise deposited with them, which they might have caused 
to be specifically insured. It was also at their option to obtain insur- 
ance upon the entire interest in the merchandise, whether held by 
them or by the depositors. Nothing in their charter forbids such in- 
surance. It is undoubtedly the law that wharfingers, warehouse-men, 
and commission merchants, having goods in their possession, may in- 
sure them in their own names, and in case of loss may recover the full 
amount of insurance, for the satisfaction of their own claims first, and 
hold the residue for the owners. Waters vs. Monarch Assurance 
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Company, 5 Ellis & Blackburn, 870 ; London and Northwestern Rail- 
way Company vs. Glyn, 1 Ellis & Ellis, 2 B., 652; DeForter vs. Ful- 
ton Ins. Co., 1 Hall, 136 ; Siter vs. Moritz, 13 Penn. State, 219. Such 
insurance is not unusual, even when not ordered by the owners of 
goods, and when so made it enures to their benefit. And such insur- 
ance, we must hold, the warehouse company sought and obtained by 
the policy of the plaintiff in error. The words “merchandise held 
in trust” aptly describe the property of depositors. The warehouse 
company held merchandise in trust for their customers, not, it is true, 
as technical trustees, but as trustees in the sense that the goods had 
been entrusted to them. They were not empowered by their charter 
to hold property under technical trust cognizable only in equity. Hence, 
when they sought insurance of merchandise held by them in trust, it 
must have been intended of such as they held in trust in a mercantile 
sense, goods entrusted to them by the legal owners. That such is 
the meaning of the words as used in this policy we cannot doubt. And 
such has been held by courts of the highest authority to be the mean- 
_ing of similar words in fire policies. In Waters vs. Monarch Fire and 
Life Assurance Company, above cited, the policy was issued to persons 
described as corn and flour factors, who were in fact flour merchants, 
warehouse-men, and wharfingers. It was on goods in their warehouses, 
and on goods in trast or on commission therein. The assured had in 
their warehouses goods belonging to their customers, deposited with 
them as warehouse-keepers, and on which they had a lien for charges 
for cartage and warehouse rent, but no further interest of their own. 
They made no charge to the customer for insurance, nor was the cus- 
tomer informed of the existence of the policy. It was ruled that the 
goods were held in trust, within the meaning of the policy, and, there 
having been a destruction by fire, that the assured were entitled to re- 
cover their entire value, applying so much as necessary to cover their 
own interest, and holding the remainder as trustees for the owners. 
Lord Chief Justice Campbell said “it was not intended to limit the 
policy to the personal interest of the plaintiff, for in this and all other 
floating policies the promise is to make good the damage to the goods.” 
A similar ruling was made in the London and Northwestern Railway 
Company vs. Glyn, supra. There the plaintiffs, who were common 
carriers, had obtained insurance of goods against fire, in a company of 
which the defendant was treasurer. The policy declared £15,000 to be 
insured “on goods their (the plaintiffs’) own and in trust as carriers ” 
in a certain warehouse, and it was stipulated that the company were 
to be liable to make good to the “assured ” all loss which they, “the 
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assured,” should suffer on the property therein particularized. In an 
action on the policy it was held that to the extent of £15,000, the 
whole value of the goods in the warehouse in the plaintiffs’ possession 
was insured by it, and not merely their interest in the goods; and that 
the plaintiffs would be regarded as trustees for the owners of the 
amount thus recovered, after deducting their charges as carriers. 

In opposition to this construction of the policy now before us, our 
attention has been called by the plaintiffs in error to a provision in 
the charter of the warehouse company, and to the notice accompany 
the receipts they gave for the merchandise delivered to them in stor- 
age. The tenth section of their charter, after requiring that the re- 
ceipts, warrants, or warehouse certificates issued by the corporation 
for goods, wares, and merchandise in their possession, should be signed 
by the president or vice-president and secretary, and attested by the 
corporate seal, after requiring that copies of them should be registered, 
and declaring that they should be transferable by indorsement, enacted 
that every such receipt, warrant, or warehouse certificate should con- 
tain on its face a notice that the property mentioned therein was held 
by the corporation as bailees only, and was not insured by the cor- 
poration. Accordingly all the warehouse receipts did contain such 
notices. But we are unable to perceive how these facts can have any 
bearing on the proper construction of the policy. The company was 
not prohibited by its charter from obtaining insurance to the full 
value of the goods left with them in bailment. At most, the require- 
ment of the charter was that they should not themselves become in- 
surers. And the notice required to be given to the bailors meant no 
more than that neither the receiving of the goods nor the certificate of 
receipt amounted toa contract of insurance. It would be straining the 
language of the notice most unwarrantably, were we to treat it as 
amounting to an engagement that the company would not obtain in- 
surance of the property from some corporation authorized to insure. 

Without pursuing this discussion further, we have said enough to 
vindicate our opinion that the policy upon which thissuit was brought 
covered the merchandise held by the warehouse company on storage, 
and not merely the interest of the bailees in that property. It follows, 
necessarily, that there was double insurance. The policy issued to the 
warehouse company and those obtained by the depositors of the 
merchandise covered the same property and they were for the ben- 
efit of the same owners. The persons assured were the same, for if 
the policies taken out by Hough, Clendennin & Co. were upon their 
goods, notwithstanding the memorandum that the loss; if any, was 
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payable to the Baltimore Warehouse Company, as may be conceded 
was the case, so was the policy now in suit. The insurers are liable, 
therefore, pro rata, each contributing proportionately. It follows that 
the plaintiffs in error have no reason to complain of the refusal of the 
court below to affirm their first and seventh points, and none to com- 
plain of the instructions given to the jury respecting the extent to 
which the plaintiffs were entitled to recover, if they could recover at 
all. 

The next question presented by the record, which we propose to con- 
sider, is raised by the fourth, the seventh, the eighth and ninth assign- 
ments of error. Those assignments complain of the affirmance of the 
plaintiffs’ fifth point, and of the disaffirmance of the defendants’ third 
fourth, and sixth. Beyond doubt it was a question for the jury 
whether furnishing preliminary proof of loss was waived by the defen- 
dants or by their authorized agent, if there was any evidence of waiver 
to be submitted to them. And we think there was such evidence. 
The defendants were an insurance company of the State of New York. 
By the act of the Maryland legislature, which empowered them to do 
business in Maryland, the agent of the company was required to have 
authority “ from the parent office or offices to settle losses without the 
interference of the officer or officers of the said parent office or offices.” 
Mr. Coale was their agent, and clothed with such authority. He could, 
therefore, waive the presentation of preliminary proofs, and his waiver 
was binding on his principals. Franklin Fire Ins. Co. vs. Chicago 
Ice Co., 36 Md., 102. A waiver may be proved indirectly by cireum- 
stances as well as by direct testimony. If, after the time for present- 
ing preliminary proofs had gone by Mr. Coale acted and spoke as if 
they had been presented in season ; if, while resisting the claim upon 
his company he placed his objections entirely upon other grounds, 
and never alluded to any failure of the plaintiffs to exhibit preliminary 
proofs until those other grounds were apparently swept away ; if, after 
making a payment for a loss of twenty-four bales of cotton, and after 
he was notified that the policy would be retained in order to assert 
afterward other claims upon it, he expressly waived another one of its 
conditions, for the purpose of giving to the plaintiffs a continuing right 
to bring a suit, the jury might well have inferred that the condition 
of giving notice of the loss and making preliminary proof had been 
waived. Such conduct on his part was consistent with a conclusion 
that such a waiver had been made. It is difficult to account for it if 
there had been none. Yet all this evidence and more was before the 
jury. These assignments of error, therefore, cannot be sustained. 
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The sixth assignment of error requires but a single remark. We 
do not see that the evidence warranted the hypothesis upon which the 
defendants’ second prayer was based, but if it did, it would be imper- 
tinent to the case. If the plaintiffs were mistaken in regard to their 
rights as against other insurers, such a mistake cannot affect their 
claim on the defendant’s policy. 

The tenth assignment has already been shown to be unfounded by 
what we have heretofore said. 

It remains only to notice some rulings of the Circuit Court in respect 
to offers of evidence. The court admitted in evidence, notwithstand- 
ing objection by the defendants, several statements or plans of adjust- 
ment of the loss, made by an expert, and founded upon different the- 
ories of the law. They were not admitted as evidence of the facts 
stated in them, or as obligatory upon the jury, but only for the pur- 
pose of assisting the jury in calculating the amount of liability of the de- 
fendants upon the several hypotheses of fact stated in them, and stated 
only hypothetically. It is impossible that the defendants could have 
been injured by their reception, and without some such assistance no 
intelligent verdict could have been rendered. The jury was left free 
to accept either hypothesis, or reject them all. We think there was 
no error in admitting the calculations. 

Nor was there error in receiving the record of the suit of Hough, 
Clendennin & Co. vs. People’s Ins. Co. in the Maryland courts, under 
the circumstances of the case. The present parties had agreed to ex- 
tend the time within which this suit might be brought until the deci- 
sion of the questions involved in the suit of Hough, Clendennin & Co. 
The record of that suit, therefore, was evidence to show its termina- 
tion. But if not, it was merely irrelevant, and it is not shown that it 
tended in the least to mislead the jury. A judgment is not to be re- 
versed because evidence was admitted at the trial which could have 
had no bearing upon the issue, unless it appears that it was mislead- 
ing in its tendency. 

The only remaining assignment of error is that the Circuit Court 
would not receive in evidence any part of a letter written by the pre- 
sident of the warehouse company to Mr. Coale, the defendants’ agent. 
The letter was an offer of compromise, and as such, upon well-recog- 
nized principles, it was inadmissible. And it contains no statement 
which can be separated from the offer and convey the idea which was 
in the writer’s mind. The court was clearly right in rejecting it. 

The judgment is affirmed. 
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Error reserved from the District Court of Lucas County. 


PHGENIX INS. CO. 
vs. 


MICHIGAN SOUTHERN AND NORTHERN 
INDIANA RAILROAD. 


Where a policy of insurance against fire had in it a condition that “ if the assured 
shall have, or shall hereafter make any other insurance on the property here- 
by insured, or any part thereof, without the consent of the company written 
hereon, * * then and in every such case this policy shall be void.” 
Held, 1. That subsequent insurance in this case of the same property against 
fire in other insurance companies, covering other property of the insured as 
well, is, within the meaning of the contract, other insurance. 


. Such other insurance, made without the consent of the company, the consent 


of which is required by the contract, renders the policy issued by such com- 
pany void. 


The averments of the petition are substantially as follows : That the 
plaintiff is a corporation duly incorporated and organized under and 
by virtue of the laws of the States of Ohio, Michigan, Indiana and Il- 
linois ; that the defendant is a corporation duly incorporated, and or- 
ganized for the purpose of carrying on the business of insurance un- 
der and by virtue of the laws of the State of Connecticut ; that on the 
first day of February, A. D. 1866, said defendant, at Toledo, in the 
county of Lucas, State of Ohio, in consideration of the sum of two hun- 
dred and seventy-five ($275.00) dollars to it in hand paid by the plain- 
tiff, made its policy in writing, and delivered the same to the plaintiff. 

A copy of said policy is set out in the petition, but only so much 


* Decision rendered October 25, 1876. 
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as appears in any way necessary to an understanding of the case is 
here inserted, to wit : 

“By this policy of insurance, the Phoenix Insurance Company, in 
consideration of two hundred and seventy-five dollars to them in hand 
paid by the assured hereinafter named, the receipt whereof is hereby 
acknowledged, do insure the Michigan Southern and Northern Indi- 
ana Railroad Company, against loss or damage by fire to the amount 
of ten thousand dollars, for the period of one year, on their steam ele- 
vator or grain warehouse, and the machinery therein, known as the 
M. S. and N. I. Railroad Elevator, No. “A,” (building, plank with 
metal roof, slated sides and ends,) situated on the grounds of the com- 
pany on the middle ground of the Maumee River, at Toledo, Ohio.— 
$20,000, for one year at 23 cents—$275. * * * * If the as- 
sured shall have or shall hereafter make any other insurance on the 
property hereby insured, or any part thereof, without the consent of 
the company written hereon, * * * * then and in every such 
case this policy shall be void. * * * * 

In case of any other insurance upon the property hereby insured, 
whether prior or subsequent to the date of this policy, the assured 
shall be entitled to recover of this company no greater proportion of 
the loss sustained than the sum hereby insured bears to the whole 
amount insured thereon, whether such other insurance be by specific 
or by general or floating policies. Reinsurance for any other insur- 
ance company to be on the basis of joint liability with said company, 
and in event of loss this company to pay its proportion of said loss 
sustained by said company under their policy.” 

The peti ion then avers that the said policy was renewed in Febru- 
ary, 1867, for one year ; that on the 21st day of December, A. D. 
1867, sald property insured by said policy, and the renewal thereof, 
was totally destroyed by fire, which did not happen by means of or 
during an invasion, insurrection, riot, civil commotion, or military or 
usurped power, nor in consequence of any neglect or deviation from 
the laws or regulations of the police, or by lightning ; that the plain- 
tiff duly performed all the conditions of said policy on its part to be 
performed, and on the 20th day of January, A. D. 1868, and, more 
than sixty days before the commencement of this action, gave the dg- 
fendant due notice and proof of the fire and loss aforesaid, and duly 
demanded the payment of the sum of ten thousand dollars ; but no part 
thereof has been paid, and the defendant is now justly indebted to the 
plaintiff therefor in the sum of ten thousand dollars, with interest from 
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the 20th day of March, A. D. 1868, for which amount the plaintiff 
asks judgment against the defendant. 

The defendant for answer says, ‘‘ that it has no knowledge of the 
corporate character of the plaintiff as the same is stated in the petition, 
and therefore it denies all the allegations of the petition concerning its 
corporate capacity ; that it has no knowledge of the destruction of 
the property covered by said policy of insurance by fire, nor of the 
character of said fire,whether the same did or did not occur by any of 
the means stated in said petition, nor whether the plaintiff did or 
did not perform all the conditions required to’be performed by said 
policy of insurance, except as it is informed of the same by the peti- 
tion, and therefore it denies all and singular the allegations of the pe- 
tition concerning the same. 

The defendant further says that it is provided by, and is one of the 
conditions of the policy of insurance described in said petition ; that 
if the assured named therein should have, or should thereafter make, 
any other insurance on the property thereby insured, or any part 
thereof, without the consent of the company written thereon, that then 
such policy should be void ; that said condition was agreed to by the 
said plaintiff at the time said contract of insurance was entered into, 
and was and is so important and necessary a part thereof, that the 
said contract of insurance would not have been made without it by 
by the defendant ; that after said contract was made, to wit, on the 
27th day of June, 1867, the plaintiff caused the property described 
in the aforesaid policy of insurance to be insured in the Magnolia, 
Buckeye State, American, Firemen’s, and Enterprise insurance com- 
panies, all of the city of Cincinnati, and State of Ohio, for the sum of 
twenty-five thousand dollars, and on the 27th day of July, 1867, the 
plaintiff caused the same property to be insured in the Union, Central, 
Boatmen’s, Lafayette, and Ohio Valley insurance companies, all of the 
city of Cincinnati, and State of Ohio, for the addititional sum of 
twenty-five thousand dollars; that by the aforesaid insurances so 
made by the plaintiff, the sum of fifty thousand dollars additional to 
the policy described in the petition was insured upon the same prop- 
erty ; that no consent of the defendant was given to the said insur- 
ances made on the 27th day of June, in the Magnolia, Buckeye State, 
American, Firemen’s and Enterprise insurance companies, all of the 
city of Cincinnati, and State of Ohio, and no consent was given to 
said insurance made on the 27th day of July, in the Union, Central, 
Boatsmen’s, Lafayette and Ohio Valley insurance companies, all of 
the city of Cincinnati, and State of Ohio; that no such consent in 
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either cas3 was written on the policy described in the petition, and no 
waiver of said condition was ever made in any form whatever ; that 
by reason of the promises hereinbefore stated, and of the other insur- 
ances of the property described in the policy of insurance, made by 
defendant to plaintiff, the said policy of insurance became thereby 
void and of no effect, and defendant is not liable to the plaintiff by 
reason of anything therein contained, in any sum whatever.” 

The plaintiff, in its amended reply to the answer of the defendant, 
says ‘‘that the alle sed ins rance in said Union Central, Boatmen’s, 
Laf.yette and Ohio Valley Insurance companies, was for the sum of 
five thousand dollars in each of said companies, on any property be- 
lon zing to the plaintiff, and on any property for which it might be 
liable, except as common carrier or warehouseman, of whatsoever it 
might cons st, or wheresoever it might be situated, provided it was on 
premis:s owned or occupied by the plaintiff, or situated upon the line 
of its railroad, or on any branch road operated by said plaintiff at the 
time of making said policy. That at the time of making s.id several 
policies, the plaintiff was the owner of a railroad extending from To- 
ledo, in the State of Ohio, to Elkhart, in the State of Indiana, and 
from Cuicago, in the State of Illinos, through Elkhart, in the State of 
Indiana, aforessid, to Monroe, in the State of Michigan ; and also 
from a point near Adrian, in the State of Michigan aforesaid, to Jack- 
son, in the State of Michigan, and that it operated the Erie and Kal- 
amazJ.0 Ruilroad from Toledo aforesaid, to Adrisn aforesaid, and the 
Detroit, Monros and Toledo Railroad from Toledo aforesaid, to De- 
troit, in said State of Michigan. That the railroads s» owned and op- 
erate 1 by said plaintiff, exceeded five hundred miles in lenzth, and 
that the property of the p'a‘ntiff, situated on the line of said railroads, 
and that for which it was liab‘e, except as common carrier or ware- 
houseman, exclusive of that included in the poticy of said defendant, 
and which was covered by the policies of said other companies, ex- 
ceade.l in value the sum of thres millions of dollars at the time said 
several policies were issued, and thereafter until the loss in the peti- 
tion al'ezeJ. That the allezelinsarance in said Magnolia, Buckeye 
State, American Firemen’s and Enterprise Insurance companies was 
for the sum of five thousand dollars in each of said companies, on any 
property belunzing to the plaintiff, and on any property for which it 
might be liab!e, except as common carriers or warehousemen ; it mat- 
tered not of what it might consist or where it might be, provided it 
was upon premises then owned or occupied by the plaintiff, and situ- 
ated on tie line of its railroad at Toledo aforesaid. Tuat at the 
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time of the making of said policies, and from thence up to the time of 
the happening of the loss in the petition set forth, the plaintiff was 
the owner of property situated upon the line of its railroad in Toledo, 
exclusive of the property covered by the policy of said defendant, 
but covered by the policies of said last named companies, of the value 
of two hundred thousand dollars, and upward. That as the pre- 
mium for assurance by the companies hereinbefore first named, there 
was paid by the plaintiff to each of said companies the sum of seven 
hundred and fifty dollars ; and for that by the companies last named, 
there was paid by said plaintiff to each the sum of two hundred and 
fifty dollars. That as the plaintiff avers and is advised, the property 
covered by the policy of the defendant in the petition set forth, is 
not in fact covered by those of the several companies in the answer 
of the defendant set forth ; but if it be true that said property insured 
by the defendant is also included in the policies of said other com- 
panies, then the plaintiff avers, and so states the fact to be, that the 
_ property insured by said other companies other than that insured 
by the defendant, was entirely separate and distinct from that in- 
sured by the defendant, and so situate as to constitute risks entirely 
separate and distinct from that taken by the defendant.” 

There was an agreed statement of facts, which is as follows : 

“ First. That the plaintiff is a corporation in manner and form as 
stated in the petition. 

“Second, That on the twenty-first day of December, A. D. 1867, 
the property insured by the policy of insurance in the petition set 
forth, was totally destroyed by fire, which did not happen by means 
of or during an invasion, insurrection, riot, civil commotion, or mili- 
tary or usurped power, nor in consequence of any neglect or devia- 
tion from the laws or regulations of the policies, or by lightning. 

‘‘Third. That the value of the property covered by the policy of 
insurance at the time of the destruction thereof by fire as aforesaid, 
was sixty thousand dollars. 

“Fourth. That the several policies of insurance in the Union Cen- 
tral, Boatmen’s, Lafayette, and Ohio Valley Insurance companies, in 
the answer of the defendant referred to, were each for the sum of 
five thousand dollars on any property belonging to the plaintiff, and 
on any property for which it might be liable, except as common car- 
rier or warehouseman, of whatsoever it might consist or wheresoever 
it might be situated, provided it was on premises owned or occupied 
by the plaintiff, or situated upon the line of its railroad, or any 
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branch road operated by the plaintiff at the time of making said pol- 
icies. Liberty for other insurance, whether contemporaneous or 
future.” 

“Fifth. That the several policies in said Magnolia, Buckeye State, 
American Firemen’s, and Enterprise Insurance companies were each 
for the sum of five thousand dollars, ‘on any property belonging to the 
plaintiff, and on any property for which it might be liable except as 
common carrier or warehouseman, it mattered not of what it might 
consist or where it might be, provided it was upon premises then 
owned or occupied by the plaintiff, and situated on the line of its 
railroad at Toledo. Liberty for other insurance, whether contempo- 
raneous or future.’ 

“Sixth. That at the time of making said several policies, the plain- 
tiff was the owner of a railroad extending from Toledo, in the State of 
Ohio, to Elkhart, in the State of Indiana ; and from Chicago, in the 
State of Illinois, through Elkhart aforesaid, to Monroe, in the State of 
Michigan. Also from a point near Adrian, in the State of Michigan, to 
Jackson, in the same State, and that it operated the Erie and Kala- 
mazoo Railroad from Toledo aforesaid, to Adrian, and the Detroit, 
Monroe and Toledo Railroad from Toledo to Detroit, in the State of 
Michigan. The entire line of railroad owned and operated by the 
plaintiff at the time of issuing said several policies, exceeding in 
length five hundred miles. 

“Seventh. That at the time of the making said several policies by 
the defendant and the companies, in the answer of the defendant set 
forth, and thereafter up to the time of said fire, the plaintiff was the 
owner of personal property on the line of its said railroads, for which 
it was not liable as common carrier or warehouseman, of the value of 
two million of dollars and upward, and of buildings and other fixed 
property on the line of its several railroads, other than that coy- 
ered by the policy of said defendant, of the value of one million of 
dollars. 

“Eighth. That at the same time, and from thence up to the time of 
said fire, the plaintiff was the owner of personal property at Toledo, 
on the line of the railroad, and for which it was not liable as common 
carrier or warehouseman, of the value of one hundred thousand dol- 
lars, and of buildings and fixed property at the same place, other than 
that covered by the policy of the defendant, of the value of one hun- 
dred thousand dollars, and more. 


uw 
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by the said companies hereinbefore first named, was the sum of seven 
hundred and fifty dollars on each of said policies, and that paid to 
the last named companies the sum of two hundred and fifty dollars 
on each of said policies; the insurance by said policy being for the 
term of one year from the date thereof. 

“Tenth. That tho steam elevator or grain warehouse, with the ma- 
chinery therein, was on the line of the plaintiff's road, but was sepa- 
rated from other property of the plaintiff covered by the policies 
in the other companies, and so situated as to constitute a separate 
risk. The defendant’s policy was confined to the said grain warehouse, 
while said other policies covered such property of the plaintiff as is 
hereinbefore described in paragraphs 4 and 5. 

** Eleventh. That after the fire and destruction of said elevator, the 
plaintiff made proof of the loss thereof to all the companies herein- 
before named, and claimed payment from them under the several 
policies aforesaid. That the plaintiff also, in making proof of the loss 
to the defendant, stated said several policies issued by the other com- 
panies aforesaid, and claimed that said companies were insurers of 
the said property as well as the defendant. The proof furnished the 
defendant was the same as that furnished the other companies. The 
Enterprise and’ American companies paid the amount of their re- 
spective policies without objection ; allthe other companies objected 
to the payment, and finally a compromise was effected, each of the 
companies paying three thousand dollars in full of all demands under 
their respective policies. 

“Twelfth. That neither said Phoenix Insurance Company nor its 
agents had any notice of said other insurance, or gave any consent 
thereto in writing, or otherwise.” 


M. R. & R. Ware, for Plaintiff. 
J. RB. Ossorn, for Defendant. 


In the court below, the action was submitted on the pleadings, and 
agreed statement of facts. The trial resulted in a judgment in favor 
of plaintiff below. Defendant asked for a new trial, which was denied 
him. Exception was taken to the ruling and judgment of the court, 
and a bill of exceptions, embodying all the exceptions, pleadings and 
agreed statement of facts was taken in due form, and made of record. 
The action was taken to the District Court of Lucas County on error, 
and by that court reserved to this, 
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Asupoury, J. 


A’number of alleged errors are assigned in this court against the 
judgment. In our view of the case a consideration of one of them 
disposes of the case. It is assigned for error, ‘‘that the court ren- 
dered judgment in this case for the plaintiff, when, by the laws of 
the land, judgment ought to have been rendered in favor of de- 
fendant.” 

The case is here on error, to have it determined whether the judg- 
ment rendered in the court below is in accordance with the facts and 
law of the case. 

The first question is ong of fact, raised by the reply. Plaintiff avers 
in the reply, that “as it is advised, the property covered by the policy 
of the defendant, in the petition set forth, is not covered in fact by 
those of the several companies in the answer of the defendant set 
forth.” 

It is agreed that the property described in the policy of defendant 
was situated on the line of plaintiff's road; that the policies issued 
June 27, 1867, are “on any property belonging to plaintiff, * * * 
situated on the line of its railroad,” etc. ; that the policies issued, 
July 27, 1867, are ‘‘ on any property belonging to the plaintiff, * * 
provided it was upon premises then owned or occupied by plaintiff, 
and situated on the line of its railroad at Toledo; that after the fire 
and destruction of said elevator, the pliintiff mad proof of the loss 
thereof to all the companies hereinbefore named, and claimed pay- 
ment from them under the several policies aforcsiid. That the plain- 
tiff also, in making proof of the loss to the defendant, stated that sev- 
eral policies were issued by the other companies aforesaid, and claimed 
that said companies were insurers of the said property as well as the 
defenlant. The proof furnished the defendant was the same as that 
‘‘furnished the other companies.” 

From this proof we are satisfied that all the policies covered the 
“steam elevator or grain warehouse, and the machinery therein.” 

“The steam elevator or grain warehouse, and the machinery there- 
in,” were of the estimated value of sixty thousand do'lirs. It was in- 
sured in the Phoenix Insurance Company for ten thousand dolus; 
in the Union Central, Boatmen’s, Lafayette and Ohio Valley, along 
with other property, for five thousand dollars in each ; in the Magno- 
lia, Buckeye State, American Firemen’s, and Enterprise, along with 
other property, for five thousand dollars in each—in all sixty thousand 
‘dollars—a risk never contemplated by the defendant without giving 
its consent. The very thing the Phenix Insurance Company intended 
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to guard against has happened, unless the condition in defendant's 
policy is effective to prevent. 

It is unusual for insurers to insure property at its full value, and 
they seldom assent that property upon which they have a risk may 
be insured in other companies to its full value. “They assume the 
risk of only a certain part, not usually, if ever, exceeding two thirds 
or three fourths of the value.” 9 Met., 211. 

As a part of the contract, and in this case the essential part of the 
contract, the policy issued to the plaintiff, on which this action is found- 
ed, contained the following condition: ‘If the assured shall have or 
shall hereafter make any other insurance on the property hereby in- 
sured, or any part thereof, without the consent of the company written 
hereon, * * * then, and in every such case, this policy shall be 
void,” 

Subsequent to the issuing of the policy by the defendant, the Ph- 
nix Insurance Company, the ten policies named in the answer were ta- 
ken upon the same property, and also embracing a large amount of 
other property. 

Was the insurance effected through the ten several other policies 
set down in the answer, other insurance, so as to render the policy of 
the Phcenix void, because no consent was given by it for such subse- 
quent insurance? We think it was, and had that effect. 

Counsel for plaintiff below, urge that the other insurance sought to 
be guarded against in the policy, is what is defined to be double in- 
surance. The decisions as to what constitutes double insurance are 
not uniform in expression, or exact in description, and no compre- 
hensive definition of what strictly constitutes double insurance has 
been found. It would seem to be a case of insurance where, but for 
some restrictive contribution clause in the policy, the insured can 
recover from several insurances a double satisfaction for the same loss. 

As we understand this contract, and the law governing it, the ques- 
tion of double insurance is of no great significance. We think it was 
not intended to be, and is not so limited, but was intended and so 
understood by the parties to prohibit any and all insurance on the 
pain of forfeiture, unless the consent of the Phenix Insurance Com- 
pany was obtained. Manifestly the purpose of this condition in the 
policy was to prevent over-insurance of any name ; to prevent such 
increase of the risk on the property as would occasion temptation to 
fraudulent acts. It was no doubt intended, as one effect of the condi- 
tion, to excite the insured to diligence in the preservation of the 
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property, as a salutary check upon over-insurance of any name ; a re- 
striction founded in that wisdom which comes from experience. 

Keeping within the principles of public policy, a person or corpor- 
ation may insu e the same property against the same risk in several 
offices to any amount, consent being given, and duly noted on the 
policies to be affected thereby. Parties tothe policies may name their 
own conditions, and such conditions must have effect whenever a case 
for which they provide may arise. 

The provision in this policy, in regard to contribution in case of 
loss, tends strongly to show that the other insurance intended to be 
guarded against was not double insurance alone ; nor indeed to be 
limited specially to any other general or special fire insurance. In 
giving construction to a contract, all points may be considered. 

The second clause in the policy casts some light upon this question. 
It is provided “in case of any other insurance upon the property 
hereby insured, whether prior or subsequent to the date of this poli- 
cy, the assured shall be entitled, * * * * whether such other 
insurance be by specific or by general or floating policies.” There is 
no intention here manifested to limit the insurance, and provide alone 
against double insurance. On the contrary, this clause indicates 
quite clearly that the other insurance guarded against might be either 
specific, general, or floating. The ten policies set forth in the an- 
swer come fairly within the meaning of floating policies—they being 
such as cover many and separate risks, at greater or less distances 
apart, and subject to many perils from fire—in this case covering the 
steam elevator, locomotives and cars, at widely different points along 
five hundred miles of road, station-houses, etc. 

The general doctrine that a previous or subsequent insurance on 
the same property without notice, under a policy requiring notice of 
such insurance upon pain of forfeiture, discharges the insurer from 
any obligations under such circumstances, is well settled and univer- 
sally recognized. May on Insurance, 437-8. 

Numerous adjudicateJ cases clearly show that the facts of the case 
under consideration bring it within the general rule of other insur- 
ance, which, made without consent, as in this case, renders the policy 
void. Jefferson Kimble vs. Howard Fire Ins. Co., 8 Gray, 33 ; Bigler 
vs, N. Y. Central Ins. C»., 22 N. Y., 402; Conway Tool Co. vs. Hud- 
son River Ins. Co., 12 Cush., 144; Rumsey Woollen Cloth Mfg. 
Co. vs. M. and F. Ins. Co. of the District of Johnstown, 11 Up. Ca., 
Q. B., 516. 

That the insurance made by the ten companies named in the an- 





56 Report of Decisions. [Jan., 


swer, upon the steam elevator, or grain warehouse, and machinery 
therein, was other insurance, and such as the restrictive clause of the 
Phenix policy intended to guard against, is clear. As no consent 
was given by the defendant authorizing such insurance, the policy up- 
on which this action is founded is void. 

Judgment of the Court of Common Pleas reversed, and petition 
dismissed. 

Scorr, Chief Judge, Day, Wricut and Jounxson, JJ., concurred. 


Livcotyn, Smita and Srevens, of Cincinnati, Ohio, for Plaintiffs in 
Error. 
R. and E. T. Wars, of Toledo, Ohio, for Defendants in Error. 


~ COURT OF APPEALS OF NEW YORK. 
——) 


DUNCAN McCALL, Er at., Appellanis, 
vs. 


SUN MUTUAL INSURANCE COMPANY, Respondent. 


The policy was “at, and from Miramichi, to a port in Cape Breton, and at, and 
from thence to New York, with privilege of carrying coal exceeding her ton- 
age.’’ The vessel had already cleared for Big Glace Bay, a port in Cape Breton, 
under a charter that provided that if the captain did not conside: it safe to re- 
main and load there, he might be at liberty to proceed elsewhere, and tbe char- 
ter be considered canceled. 

The captain proceeded to Sydney, a safe port in Cape Breton, and there finding 
that Big Since Bay was an open roadstead, concluded it was unsafe, and pro- 
ceeded to Cow Bay, a safer port in Cape Breton, and commenced to load. 

| Here a gale tore the vessel from the wharf, and drove her upon the rocks badly 
damaged, where there was strong probability that she would be compelled to 
remain during the winter, and be ultimately destroyed. Under advice of acome 
petent survey, the vessel was sold by the master. It was shown to be the cus- 
tom of coaling vessels to stop at Sydney. 

Held, that stopping at Sydney and then going to the second port was not a devi- 
ation. 

Held, that where the vessel was justifiably sold, the insured may claim a total 
loss without abandonment, accounting to the insurer for proceeds of the sale as 

{salvage received for his benefit. . 


‘. 
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Where the evidence would have warranted the jury in finding for the plaintiff on 
the whole issue, and the court was not requested to submit any finding of fact 
to the jury, but was cailed upon by defendant to decide the case as a question 
of law, the finding of the facts by the court is not a ground of exception. 


Anprews, J. 


The policy was upon the bark Lindo, “ at, and from Miramichi,” to 
a port in Cape Breton, and at, and “ from thence to New York, with 
privilege of carrying coal exceeding her tonnage.” 

The insurance was effected on the 26th of November, 1864, after 
the vessel had sailed from the port of departure, having cleared for 
Big Glace Bay, a port in Cape Breton Island, under a charter to load 
with coal at that port, which, however, contained a provision that “ if 
on the arrival at Big Glace Bay, the captain does not consider it safe 
to remain and load there, he is to be at liberty to proceed elsewhere, 
and this charter is to be considered canceled.” 

The Lindo arrived at North Sydney on the evening of the 26th 
of November, where she anchored, and remained until the 12th of 
December, when she sailed to Cow Bay, and while loading with coal 
at that place, on the 20th of the same month, was driven upon 
the rocks and met with the disaster which has given rise to this 
action. 

Sydney is a port in Cape Breton Island, lying east of Big Glace 
Bay and Cow Bay, having a safe harbor, and distant twelve miles 
from Big Glace Bay, and twenty miles from Cow Bay, and is first 
reached on a voyage from Miramichi to either port. Big Glace Bay 
and Cow Bay are coaling ports, where large quantities of coal are 
shipped, although, geographically considered, they are open road- 
steads, exposed to the sea, affording no protection to vessels from 
winds and storms. 

Coal was not to be had at Sydney when the insurance in question 
was effected. 

It was clearly established on the trial, by the testimony of a large 
number of witnesses, competent to speak upon the subject, that it was 
the usual custom for vessels bound to either Big Glace or Cow Bay 
for coal, during the fall and winter months, to first stop at Sydney. 
The masters would then communicate overland with the agent of the 
mines, and ascertain when their vessels could be loaded, and when 
notified would proceed with their vessels to the port of loading, and 
receive their cargo. This custom was established for the safety of 
vessels, and to avoid exposing them to the danger they would en- 
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counter from lying in an open roadsted on a dangerous coast at that 
season of the year, while detained awaiting their turn to load. 

The master of the Lindo, on the day after his arrival at Sydney, 
went to Big Glace Bay, and finding that there was no wharf at that 
place, and that vessels could only be loaded from scows or by lighters, 
while lying at considerable distance from the shore,pconcluded that 
it was an unsafe place to load, and immediately went to Cow Bay, 
where there was a substantial wharf, and much better facilities for 
loading, and entered into a charter with the agent of the mines at 
that place to load with coal for New York. The vessel left Sydney 
for Cow Bay as soon as her time to load arrived. 

The first point urged by the learned counsel for the defendant, in op- 
position to the recovery in this case, is that the vessel having stopped 
at Sydney, a port in Cape Breton, exhausted the privilege given 
in the policy ; and when she went to Cow Bay, another port in the 
same island, where she was wrecked, she was not covered by the pol- 
icy. The contention is, that the words in the policy, ‘‘to a port in 
Cape Breton,” limit the vessel to the use of one port in the island, 
and by necessary implication prohibit the use of two ports, and it is 
insisted that assuming the actual voyage undertaken was from Mira- 
michi to Cow Bay, and thence to New York, the insured voyage was 
to one port in Cape Breton only, and that sailing to Cow Bay, after 
stopping at Sydney, was a deviation which discharged the insurers. 
The custom to stop at Sydney on a voyage to Cow Bay cannot, it is 
said, authorize stopping at both ports under this policy, for the reason 
that if permitted to operate it would contravene the express contract 
of the parties. 

We are of opinion that this argument is based upon too narrow an 
interpretation of the policy. In policies of marine insurance, the ul- 
timate and intermediate termini of the voyage are generally stated. 
But this is never construed to prohibit stopping at other intermedi- 
ate ports, which, by the course of navigation, or the usage of trade, 
are usually entered in making the insured voyage. In the absence of 
words excluding it, the course of navigation prescribed by usage may, 
and indeed must be pursued. This is an implied condition which at- 
taches to every contract of marine insurance, and if a port is entered 
belonging to the voyage according to the established usage, there is 
no deviation, although no mention is made of it in the policy. 

It is for the interest of all parties that the usages of navigation 
should be observed. They are founded upon experience, and the con- 
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sent of navigators and others best able to judge what the interests of 
all parties require. 

Contracts of insurance are construed in the light of established 
usage, which, unless excluded by express words, is deemed to be a 
part of the contract. 1 Arn. on Ins., 333 ; 2 Parsons on Ins., 88 
and cases cited. 1 Phillips on Ins., 997. 

If the policy in this case had specified a voyage from Miramichi to 
Cow Bay, and thence to New York, it cannot be doubted, upon the 
authorities, that stopping at Sydney would not have been a deviation. 
The stopping at that port was a part of the customary course of the 
voyage to Cow Bay, and stopping there in conformity with the usage 
would not have vitiated the policy. 

The words “toa port in Cape Breton” in the policy, gave to the 
insured the right to select any port in the island for the purposes of 
the voyage, and the clause allowing the vessel to carry coal exceeding 
her tonnage, taken in connection with the trade carried on with the 
island indicated to the underwriter that the vessel was bound 
there to load with coal. 

The words used in describing the intermediate ¢erminus ad quem of 
the voyage were inserted for the benefit of the insured, and to en- 
large and not to restrict his rights under the policy. They indicate 
no purpose of limiting the vessel to, or excluding her from using any 
particular port. The right to select any port was the right intended 
to be secured to the insured by the indefinite words of the policy. 
The vessel was free to choose any customary lading port on the 
island for obtaining her cargo, and in going to the selected port, 
to make the voyage in the usual and customary manner. 

The master, therefore, if he elected under the policy to go to Cow 
Bay for his cargo, was authorized to stop at Sydney awaiting his 
time to load. This was the practice of the trade, and was necessary 
for the safety of the vessel. It was not using two ports of lading. 
The use of the first port was incidental to the accomplishment of the 
voyage to the selected port. “It is absurd,” said Lord Mansfield, in 
Pelly vs. Royal Exch. Assurance Socy., 1 Burr., 348, “ to suppose that 
when the end is insured, the usual means of attaining it are to be ex- 
cluded.” Insurers are presumed to be acquainted with the situation 
of ports and harbors, and the course of navigation, and the practice of 
the trade they insure. 1 Doug., 510; 10 Jo., 120; 4 Wend., 34; 36 
N. Y., 172. 

The words “to a port in Cape Breton,” used in the policy in ques- 
tion, construed in view of the object of the voyage, which it is fair to 
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presume was known to the insured, indicated a coaling port in that 
island, and the privilege of the policy was not exhausted by going 
into Sydney for safe anchorage, according to the usual custom. 

The case of Hearne vs. New England Marine Insurance Company, 
2 Wall., 489, is not in conflict with these views. The insurance in 
that case was “at, and from Liverpool to a port in Cuba, and at, and 
thence to port of anchorage in Europe.” It was held that the policy 
did not cover an independent voyage from the port in Cuba, where 
the vessel discharged her outward cargo, to another port in the same 
island where she went to re-load, and that this deviation could 
not be justified by proof of usage, as it would contradict the con- 
tract. : 
Another point made by the counsel for the defendant is that the 
Lindo cleared and sailed for Big Glace Bay under charter to load 
there for New York ; that this was the actual voyage undertaken, and 
constituted the insured voyage as soon as the policy was issued, and 
that the voyage to Cow Bay was a deviation. But the reservation of 
the right to cancel the charter if the master of the vessel on arrival at 
Big Glace Bay, should he deem it unsafe to remain and load there, 
made it uncertain what the actual voyage would be. It could only 
be made certain when the master should finally elect to what port of 
lading he would go. He made this election on his arrival at Sydney, 
a port of anchorage common to a voyage either to Big Glace Bay or 
Cow Bay, and while in the direct course of a voyage to either place. 
If he had elected in the first instance to go to Big Glace Bay, or had 
first gone to that port and then sailed for Cow Bay, a different ques- 
tion would be presented. An election once made, would determine 
the right forever, (11 Jo., 241; 14 ib., 55,) and an entry into one 
coaling port, not compelled thereto by stress of weather or other ne- 
cessity, although he did not load there, would exhaust his privilege 
under the policy. It is reasonable to assume that it was because the 
destination of the Lindo at Cape Breton, was undetermined, that 
she was insured ‘‘ toa port” in the island. Her clearing for Big 
Glace Bay was only prima facie evidence of her destination. (1 Phil- 
lips on Ins., § 994.) It was her probable destination ; but whether it 
would be her actual destination or not, depended on a contingency 
which was contemplated, and provided for in the charter. - 
' The insurer was not prejudiced by the election to go to Cow Bay. 
The right of election was given by the policy. The vessel was at all 
times in the track of a voyage to the selected port. 

The election was exercised in conformity with the original charter. 
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The condition that it should be made “ on arrival at Big Glace Bay,’’ 
was satisfied when the master, on going there from Sydney, deter- 
mined that he would not load at that port. It was not necessary that 
he should take the vessel there before making his election. Nor 
did he go to Sydney to choose a port in any general or unrestricted 
sense. 

He went there as a port of safety, on a voyage to Big Glace Bay, or 
Cow Bay, as he should then determine. 

The plaintiff claimed a total loss, and the recovery was had upon 
that theory, and it is claimed that there could be no recovery for a 
total loss, as there was no abandonment. No abandonment is neces- 
sary when there is an actual total loss of the insured subject. Roux 
vs. Salvador, 3 Bing., (N. C.) 288. The physical destruction of the 
thing insured leaves nothing to abandon. But the mere fact that an 
insured vessel exists in specie, does not necessarily preveat the in- 
sured from claiming a totul loss without abandonment. 

If, after encountering a sea peril from which it sustained injury, it is 
for that reason justifiably sulu by the master, the loss then, as between 
the insured aud insurer, becomes a tutal one. 

The title is by such a sale irrevocably gone from the owner, and can- 
not by abandonment be transferred to the insurer. The insured may 
under such circumstances claim a toial loss, accounting to the insurer 
for the proceeds of the sale as sulvage received for his benefit. Idle 
vs. Royal Exchange Ins. Co., 8 Taunt., 855 ; Cambridge vs. Atherton, 
1R. & Mood., 60; ib. 2B. & U., 691; Roux vs. Salvador, supra ; 
Dyson vs. Rowcroft, 3 Bus. & Pul., £74; Gordon vs. Ma.s. Fire 
and Marine Ins. Co., 2 Pick., 271; American Ins. Co. vs. Center, 4 
Wend., 53; 2 Parsons on Ins., 86; Arnould on Insurance, 850; 2 
Phillips on Ins., § 1497. 

The sale, when justifiably made, is not the cause of the loss, but the 
sea peril which made the sale necessary. 

The Lindo, while lying at her wharf at Cow Bay taking in her car- 
go, was struck by a violent gule, and torn from her fastenings, aud driv- 
en stern foremost upon the rocks, a quarter of a mile away, under a 
perpendicular cliff, eighty feet high, where sie was bilged, and filled 
with water. Her mainmust, and fore and mizzen top-mast were car- 
ried away, and the whole ship was badly strained and logged. She 
lay thumping upon the rocks, and could only be approached by water. 
Her boat was gone, and the crew remained twenty-four hours upon 
the wreck before they could be taken off. The situation of the bark 


was in the highest degree perilous. There was no probability that 
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she could be got off the rocks during the winter, and it was probable 
that before the spring, she would goto pieces. The master had a sur- 
vey of the vessel male by competent surveyors, who examined her, and 
certified that she was a complete wreck, and advised asale. He there- 
upon sold her at public auction, after due notice, in the presence of a 
large number of people. 

There is no ground to question the bona fides of the sale. In mak- 
it the master did what he believed to be for the interest of the owners. 
He did not then know that the vessel was insured. The purchasers 
succeeded in getting her off the next season, and they repaired her 
and then sold her for less than the cost of repairs. The shattered 
condition of the bark away from her home port ; the impussibility of 
getting her off the rocks during the winter; the probability of her 
early and entire destruction from the violence of the winds and sea, 
on an exposed and dangerous coast, and the fact that the expense of 
repairs would exceed her value when repaired, constituted within the 
cases an urgent necessity which justified the master in making a sale, 
and an abandonment was therefore unnecessary. The Amelia, 6 Wall., 
30 ; Butler vs. Murray, 30 N. Y., 88; Robertson vs. Clarke, 1 Bing., 
445 ; Robertson vs. Carother, 2 Stark., 57; 2 Arnould on Ins., 1091 ; 
2 Pars. on Ins., 86. 

The warranty in the policy that the Lindo was commanded by a 
captain holding a certificate from the American Shipmasters’ Associ- 
ation, was not complied with. But the facts stated in the complaint, 
and proved on the trial, made a case for the reformation of the con- 
tract by striking out this warranty. The defendant’s counsel at the 
conclusion of the evidence made a motion for a nonsuit, and also 
that the court direct a verdict for the defendant. The court was not 
requested to submit any question of fact to the jury, and as the evi- 
dence would have warranted the jury in finding for the plaintiff on 
the whole issue, and the court was called upon by the defendant to 
decide the case on a question of law, the finding of the facts by the 
court instead of by the jury is not a ground of exception. Marine 
Bank vs. Clement, 31 N. Y., 43; Maloney vs. Tioga Co. R. RK, 3 
Keyes, 356. 

Upon the whole case we are of opinion that the judgment of the 
General Term should be reversed, and the judgment on the verdict 
affirmed with costs, 

All concur. 
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COURT OF APPEALS OF NEW YORK. 


PATRICK FLYNN er at., apmr’s, Respondents, 
vs. 


EQUITABLE LIFE ASSURANCE SOCIETY, or tse 
UNITED STATES, Appellant. 


The duty of a medical examiner is simply to ascertain and report to the company 
the health of the 5 gooey by fillng up the blank report, and obeying the in- 


structions furnished him. Authority to solicit or fill up applications is not 
incident to his agency as medical examiner, nor within the scope of his appar- 
ent agency. 

Held, that the company is not responsible for the act of its medical examiner in 
filling > the application, and advising the insured to make answers which 
were false. 


Judgment reversed. 


Asupet Green, for Appellant. 
Rosert Payng, for Respondents. 


Eart, J. 

It is undisputed that certain statements contained in the applica- 
tion for the insurance as to the health of the assured, and the physi- 
cians whom he had consulted, were untrue, and that he should on 
that account have been defeated at the circuit, but for the evidence 
of Dr. Vedder. 

The evidence tends to show that one Corey was the agent of the 
defendant to take applications for insurance. It does not appear 
where he resided, nor how extensive his powers were. The utmost 
that can be claimed is that he was an agent to solicit and take appli- 
cations for insurance. 

Some time before April 20th, 1871, the day on which the applica- 
tion was written, the assured applied to some one, (it does not appear 
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to whom,) for insurance upon his life. Dr. Vedder was at the time 
one of the medical examiners of the defendant for the section of 
country in which the assured resided. He was also the usual medi- 
cal attendant of the assured. He received a letter from Corey in ref- 
erence to the insurance, and then called upon the assured to make 
the medical examination, and take and receive his application. It 
does not appear where the blank application came from, nor whether 
the assured or Dr. Vedder produced it. He informed the assured 
that he had come to examine him for a life policy, and then took the 
blank application, and commenced to ask the questions therein con- 
tained and insert the answers. 

In answer to a question whether the assured had had any one of 
numerous diseases mentioned, (among them disease of the bladder, 
disease of the kidneys, disease of the brain and nervous system,) he 
replied, “ You know that little sickness that I had down yonder?” 
alluding to a time, some two years before, when for a brief period he 
was insane ; and the doctor replied, “We called that insanity, but 
we were a little mistaken; it was nothing more nor less than an un- 
due excitement from a specific cause, and it is not worth while to 
make mention of it.” The assured also called his attention to the fact 
that he had had some difficulty about his kidneys or bladder, and 
that Dr. Van Buren, of New York, thought he had the grave!. Dr. Ved- 
der said that Dr. Van Buren was mistaken, and that he had prescribed 
for him and cured him. The doctor then wrote in the application, in 
answer to the question, “ Whooping cough, measles,—no effects from 
them,” omitting all mention of the kidn2y, bladder and gravel diffi- 
culty. In auswer to the question, “Has the person had any serious 
illness, local disease or personal injury?” the doctor advised him 
that he bad known him for ten years, and that he had had no serious 
illness, and wrote “No,” for the answer. After the assared had 
answered the question as to his us al medical attendance, te follow- 
ing question was read to him: “Have you consulted any other medi- 
cal man; if so, for what and when?” and under the advice of Dr 
Vedder,“ No,’ was written for the answer. 

Now all these answers were in fict untrae. They were all given 
as they appear unier the advice of Dr. Vedder, and he wrote them 
and filled up the entire application, and it was then signed by the 
assured. The doctor then made his medical examination and reduced 
it to wri iug, and then sent the application, with his medi:al report 
annexed, tv the agent Corey, and the policy was subsequently issued, 
based upon the application. 
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The judge at Special Term, while holding, but for the evidence of 
Dr. Vedder, that the plaintiff could not recover, held that if the jury 
believed the doctor’s evidence, then he was the agent of the defend- 
ant, and the defendant was bound by what he did ; that it could not 
complain of answers which it, through its agent, advised the assured 
to give, and wrote in the application. 

In the disposition of this case, I will assume that there was no col- 
lusion between the assured and Dr. Vedder, and that the assured 
gave to the doctor full and accurate information as to all the ques- 
tions asked before his answers were written, and yet I reach a con- 
clusion adverse to the plaintiffs. 

Doctor Vedder testified that he had never been appointed the 
agent of the defendant to procure applications for insurance, and 
that he had never acted as such. He was simply the medical ex- 
aminer of the defendant, and was never held out by it as an agent 
for any other purpose. As medical examiner it was simply his duty 
to ascertain and report to the company the physical condition and 
state of health of an applicant for insurance, by filling up the blank 
report, and obeying the instructions furnished to him. (Reynolds on 
Life Assurance, 123; Bunyon on Life Assurance, 51; Angell on 
Life and Fire Insurance, § 283.) He had no authority from the 
defendant to sclicit applications for insurance, or to fill up applica- 
tions, and such authority was not incident to bis agency as medical 
examiner, nor within the apparent scope of such agency. The as- 
sured did not apply to him for insurance, and the doctor did not 
evén cliim to him that he had any authority except to examine him 
for insurance. It does not appear that the defendant ever knew that 
the doctor had anything to do with procuring and writing this appli- 
cation, and hence it no way ratified his acts. He therefore had no 
more authority to act for the defendant in taking and writing this 
application, than any other fiiend of the deceased would have had. 
His medical report, which he as medical examiner was required to 
make, was a matter distinct from the application. That was made 
upon his responsibility, was signed by him alone, and was in no way 
part of the policy, but the application was the act of the assured for 
which he was responsible, was signed by him, and made part of the 
policy. 

There are cases to be found in the books where insurance compa- 
nies have been held bound by misstatements contained in applica- 
tions made or written by or under the advice of their agents author- 
ized to solicit insurance, and take applications. Plumb vs. Cattarau- 
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gus County Mut. Ins. Co., 18 N. Y., 392; Rowley vs. Empire Ins. Co., 
36 N. Y., 550; American Life Ins. Co. vs. Malone, 21 Wallace, 152; 
Miner vs. Phoenix Ins. Co., 9 American Repts, 235 ; Baker vs. Home 
Life Ins. Co., decided in this court, but not yet reported. [See 5 Ins. 
L. J., 661.] 

But without now stopping to inquire what the true rule in such 
eases should be, this is not like any of the cases cited. Dr. Vedder 
was not the agent of the company in reference to the application, 
and hence the company was not bound by anything he did in refer- 
ence thereto. 

It follows from these views that the judgment must be reversed 
and a new trial granted, costs to abide event. All concur, except 
Cuvrcu, Ch. J., and Miller, J., dissenting. 


SUPREME COURT OF OHIO. 


December Term, 1875. 


GEORGE A. KNIGHT ) 


v8. 


EUREKA FIRE & MARINE INS. wal 


1. A part owner ofa vessel, in whose name a policy of insurance on the whole ves- 
sel, for account of the owners, is issued, becomes a trustee for all the owners, 
and in case of loss may sue on the policy in his own name alone. 

2. A part owner of a vessel has no authority, by reason of the joint-ownership, to 
insure the interest of the other owners ; hence, a policy taken upon the whole 
vessel in his own name, without previous authority or subsequent ratification 
by the other owners, is invalid, except as to the interest of the part owner ob- 

| taining it. 

8. Where such policy was intended by the insurer to cover the whole vessel for 
the benefit of all concerned, but is invalid except as to the interest of the 
part owner procuring it, the insurer is only liable to such part owner for such 
portion of the sum insured as his interest bears to the whole. 

4. Where a policy of insurance contains a condition of avoidance on account of 
additional or over-insurance, such policy is not avoided by a contract for ad- 
ditional insurance, where it is shown that such contract is invalid as to all ex- 
cessive insurance. 


Decision rendered Oct. 31, 1876. Will probably appear in 26 Ohio St. R. 
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Motion for leave to file a petition in error to the Superior Court of 
Cincinnati. 

The action ir the court below was brought by plaintiff in error 
against the defendant in error to recover a balance of $1,500 claimed 
to be due upon a policy of insurance against loss by fire, for one year, 
issued on the 20th of September, 1870, by the defendant to the plain- 
tiff, for $3,000, on the steamboat Lightwood, on the account of the 
owners —loss if any to be paid to the assured. The three owners of 
the boat were the plaintiff, George A. Knight, Joseph Fisher, James 
M. Kirker, William Kirker, and John Kirker, each owning one fifth 
interest. 

The policy of insurance contained the following condition: “This 
policy shall become void if any further insurance has been or shall be 
made on said vessel, which together with this insurance shall exceed 
the sum of six thousand dollars.” 

On the 10th of March, 1871, the boat was totally destroyed by fire. 
In defense to this action the defendant alleged a breach of the 
above cond tion ; and on the trial of the cause in the court below, at 
special term, the admissions of the parties and the tendency of the 
testimony offered were to the effect fullowing: The policy sued on, 
when issued, was taken in the name of the plaintiff under authority 
from the then owners of the boat. Afterward, on the 9th of February, 
1871, the three Kirkers sold and transferred their respective interests 
in the boat to one Isaac N. George, for the sum of $4,500, one third of 
which was paid in cash, and the balance was secured by the acceptance 
of the firm of Fisher, Johnson & Co. On the same day George, being 
then the owner of three fifths of the boat, obtained a policy of insur- 
ance against loss by fire, in his own name, but stated to be for the 
benefit of those concerned, for the sum of $4,500 on the whole boat, 
from the Louis:ana Mutual Insurance Company—loss if any payable 
to Fisher, Johnson & Co. This latter insurance was effected without 
knowledge or authority of either the defendant or the owners of the 
other two fifths of the boat, nor has either of them since assented to or 
ratified the same. On the 22d of February, 1871, the plaintiff hay- 
ing learned of the purchase of George of the Kirkers’ interest in the 
boat, but being ignorant of the insarance by the L. M. I. company, pre- 
sented the policy sued on to the defendant, with information of the 
sale to George, and thereupon the defendant by its secretary indorsed 
in the policy, viz., “ February 22d, 1871. For account of present 
owners. E. E. Townly, secretary.” This indorsement was procured 
without the knowledge of or authority from I. N. George, for whose 
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use it was intended, nor does it appear that he nae at any time since 
assented to or ratified the same. 

After the loss of the steamboat, the Louisiana Mutual Insurance 
Company paid the amount of its policy to the parties named in the 
policy to receive it ; and upon proof of loss being made to defendant, 
it paid to the plaintiff the sum of $1,500, but refused to pay the 
balance of amount insured, because of the alleged breach of the con- 
dition in its policy. 

The Louisiana Mutual Insurance Company issued its policy upon 
the following application. 

“To the Louisiana Mutual Insurance Company. Please enter 
$4,500 on open policy No. 1377, for Isaac N. George, on the hull and 
tackle, and loss if any payable to Fisher, Johnson & Co., of the steam- 
boat Lightwood, valued $6,000, at and from February 9, 1871, to 
May 9, 1871,—>privilege to navigate between New Orleans and Bayou 
Bartholomew. If stored, waiting to be reshipped, this insurance 
does not cover the fire risk while on shore. Premium six per cent 
$270. I. N. George.” 

Thereupon the plaintiff requested the court to charge the jury, to 
wit : “ that if they found from the evidence that at the time Isaac N. 
George procured the said insurance, forty-five hundred dollars, he, the 
said Isaac N. George, represented himself as the sole owner of the 
boat insured, and that the Louisiana Mutual Insurance Company is- 
sued said policy to him as the entire owner, and thought he was the 
entire owner, when in fact said George was the owner of only three 
fifths part of the boat, then he was entitled to recover no more, in law, 
than three fifths the sum insured, and that no more than three fifths 
of said sum of $4,500 could be estimated in making up the additional 
sum of insurance on said boat.” This instruction the court refused to 
give, but did charge the jury as follows : 

“This suit is brought to recover a balance, $1,500 with interest, as 
prayed for in the petition, on a policy of insurance issued by defen- 
daot to the plaintiff, for the benefit of all the owners on the steam- 
boat Lightwood, which was burned. When the insurance was effected, 
or by purchase shortly atterward, it is admitted the plaintiff owned 
two fifths of the boat, and other parties three fifths. The Jatter sold 
their three fifths interest to one George ; and afterward the defen- 
dant indorsed ona the policy its consent to such part change of owner- 
ship. The policy contained a provision that if the boat should bo in- 
sured for more than $6,000 without the defendant’s consent, the pol- 
icy should be vid. But since the loss, and with a full knowledge of 
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all the facts, the defendant paid the plaintiff on account of the loss 
$1,500, and refused to pay any more. 

“George, without the plaintiff's knowledge or consent, and without 
the knowledge and consent of the defendant, the Eureka Insurance 
Company, procured an insurance upon the boat, (the entire boat,) ina 
New Orleans company, in the sum of $4 500, for the benefit of Fisher, 
Johnson & Co. of New Orleans, his creditors for that sum, which pol- 
icy had the same provision as to becoming void, if insurance should 
be effected without the company’s consent, beyond $6,000, of which 
forfeiture clause I may here say, no one but the New Orleans Ins. 
Co. can take advantage. The defendant had no knowledge, as is ad- 
mitted, when it indorsed on the policy here sued on its consent to 
the change of ownership from the original owners to George. 

“Tt isadmitted that after the loss, the New Orleans company paid 
the $4,500 in full, according to the terms of its policy, and that the 
defendant has paid this plaintiff $1,500 on the policy now sued on. 

“You will thus see that the boat became insured for $7,500, or $1,500 
over the limited sum of $6,000. Now if this $3,000 was the only insur- 
ance upon the boat, the plaintiff would be entitled to $1,200 only as be- 
tween him and George, and George $1,800, or the plaintiff $600 in this 
suitand George $900. But George obtained $4,500 from the New 
Orleans company, where he was entitled, as*between him and the 
plaintiff, to $2,700—$1,800 being received by him as money had 
and received for the use of the plaintiff. The plaintiff has been paid 
by the defendant $300 more than his individual portion of this en- 
tire policy? And upon the above facts, I charge you that he is not, 
in law, entitled to recover anything further; for such would be for the 
three fifths interest of George, which has been fully paid to George.” 
_ To the refusal to charge as requested, and to the charge given, the 
plaintiff excepted. 

Verdict and judgment were given for the defendant ; and on error, 
in the General Term of the court, the above judgment was affirmed. 

Leave is now asked to file a petition in error to reverse the jndg- 
ment below, for error in refusing to charge as requested, and in the 
charge as given to the jury. 


Donuam and Foraxer, of Cincinnati, for Plaintiff in Error. 
Lixcoxn, Sura & Srepuens, of Cincinnati, for Defendant in Error. 


MclIxvarme, J. 


The questions raised by the record before us should be determined 
by the following principles and rules of law. 
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1. A part owner of a vessel, in whose name a policy of insurance on 
the whole vessel, for account of the owners, is issued, becomes a trustee 
for all the owners, and in case of loss, may sue on the policy in his 
own name alone. 

2. A part owner of a vessel has no authority, by reason of joint-own- 
ership, to insure the interest of the other owners ; hence, a policy 
taken upon the whole vessel in hisown name, without previous au- 
thority or subsequent ratification by other owners, is invalid, except as 
to the interest of the part owner procuring it. 

3. When such policy was intended by the insurer to cover the 
whole vessel for the benefit of all concerned, but is invalid except as 
to the interest of the partner procuring it, the insurer is only liable 
to such partner for such portion of the sum insured as his interest 
in the vessel bears to the whole. 

4. Where a policy of insurance contains a condition of avoidance 
on account of additional or over-insurance, such policy is not avoided 
by an alleged contract for other insurance, when it is shown that such 
contract is invalid as to all excessive insurance. 

When the refusal to charge as requested, and the charge as given 
by the court below are tested by these rules, manifest errors appear. 
The instructicn requested should have been given. The suggestion 
that it was an abstract proposition, is not well made. The testimony 
tended to prove the facts named in the request. The rules of law 
embodied in this request are founded on the soundest princip'es. 
An insurer may implicitly rely on the information received from the 
applicant in relation to the subject matter, and the persons to be 
insured. If the Louisiana Mutual Insurance Company undertook to 
insure George in the sum of $4,500, upon the whole boat, believing, 
from the representations of George, that he was the sole owner, 

while in truth he had an insurable interest only in three fifths of the 
boat, it would be probably unjust to hold the company as an insurer, 
to the full amount named, upon only a fraction of the property 
intended to be covered. If such representations had been fraudulently 
made, there is no doubt that the policy would have been void in foto, 
and being innocently but carelessly made, the contract should not be 
enforced for more than the proportion of the risk assumed, which 
George’s interest bore to the whole vessel. It was upon the whole 
vessel, estimated to be worth $6,000, (in the application.) that the 
company assumed a risk of $4,500. Upon three fifths of the vessel it 
assumed a risk of no more than $2,700. There was therefore no 
valid insurance upon this boat, or any of its parts, under the L. M, 
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Ins. Co.’s policy, for any more than $2,700 ; and by looking further 
into the record, we find that when this request was refused, the case 
as it stood upon the admissions of the parties, showed that George 
had no authority from the owners of the two fifths of the vessel to 
insure their interests. Hence, if the policy were to be construed as 
an insurance for the benefit of all the owners in the sum of $4,500, 
it would still be invalid as to the two fifths of the amount of the risk. 
For I take it to be perfectly clear, that if the parties to this policy 
intended two fifths of the risk assumed for the benefit of the part 
owners of the vessel who were not represented in the contract, and 
who never ratified it, George would have no right to apply to losses 
sustained by him on account of his three fifths of the vessel, that part 
of the sum insured which was intended to cover losses on account of 
the two fifths which, by want of authority or ratification, were not 
insured at all. 

Now the limitation upon the aggregate insurance contained in the 
condition of the policy sued on, was $6,000. The amount of valid 
insurance obtained on the vessel and on its parts, was $5,700, while 
the amount named in the two policies was $7,500. The former sum 
being less than the amount limited, and the latter in excess of it. 
To which of these amounts does the condition in the policy sued on 
relate? If to the former, the policy has not been avoided under the 
condition ; if to the latter, it is void. The conditionis: ‘This policy 
shall become void if any further insurance has been or shall be made on 
said vessel, which together with this insurance shall exceed the sum of 
$6,000.” An agreement for insurance made by an unauthorized agent, 
unratified, is no contract of the principal. Invalid insurance is no 
insurance. We must therefore construe this condition as referring to 
valid insurance. It is said that the evils intended to be avoided by 
conditions against over-insurance, are as likely to result from invalid 
agreements for excessive insurance, as from valid contracts. This 
may be so in some instances, and we have no doubt a stipulation 
against such evils, in either case, might be made; but the question 
here is not as to what stipulations might be imposed by insurers, 
but what is the stipulation in this condition? 

It is true, the terms of this condition should be construed fairly; 
and it is but fair to say, that they must also be strictly construed. 
The condition was intended to provide for a forfeiture of the con- 
tract of insurance, and a forfeiture should not be declared by con- 
struction, when the strict terms of the condition do not require it. 
I should here add, that the fact that the Louisiana Mutual Insurance 
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Company paid the full amount of its policy, has nothing to do with 
the question before us. If the policy sued on was not made void by 
obtaining of the policy from the L. M. Ins. Co., it was not avoided 
by the payment of it. 

We think the court below also erred in the charge given, in assuming, 
in the face of the admission upon the record, that two fifths of the money 
paid by the L. M. Ins. Co. to George, was received by him for the use 
of the plaintiff below. Also in holding that George had already re- 
ceived his full share of the insurance effected under the policy 
sued on. 

With regard to George’s interest in the policy sued on, it is thought 
proper to remark that the principles above stated are generally 
applicable to it. 

The facts in relation to George’s insurance under this policy are 
not fully set forth in the record. It does appear, however, that the in- 
surance was originally obtained upon three fifths of the boat for the ben- 
efit of the Kirkers, who afterward sold all their interest in the boat to 
George. By this alienation the policy lapsed as to three fifths of the in- 
surance. The subsequent effort of the plaintiff, Knight, torevive the 
lapsed insurance for the benefit of George, may or may not have been 
successful. That Knight had no authority from George to insure his 
interest at the time the policy was revived in favor of the then owner, 
to wit, on the 22d of February, 1871, is shown; but whether or not 
that act was afterward ratified by George, does not appear. If this 
policy became effective as an insurance in George’s favor, the plaintiff 
as his trustee, may rightfully prosecute this action for his benefit. 
But if George was not insured by this policy, it is clear that the 
plaintiff has no remaining right to action under it, as it is admitted 
that he has already received from the defendant $1,500, which is 
more than the ratable share of the insurance, upon the two fifths of the 
boat owned by himself and Fisher at the time the insurance was first 
effected, and at the time of the loss. 

.. Motion granted, judgment reversed and cause remanded. 
, All the judges concurred. 
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SUPREME COURT OF PENNSYLVANIA. i" 

Error to the Court of Common Pleas of Allegheny County. : 
LIBLONG i 

y 

vs. i 

ae 

KANSAS FIRE INS. CO.* i 
@ 
Under the act of April 14, 1873, service on a foreign insurance company must be ag 
made on the agent or actuary of the company, designated by it to receive ser- 1 
vice of process. 

a 

Aayew, C. J. é. 
The act of April 14, 1873, was intended, among other matters, to i 
regulate the conduct of foreign and other extra-territorial insurance a 
companies within this State. Sect. 13 provides that no insurance com- # 
pany not of this State, or its agents, shall do business in this State un- i 
til it has filed with the insurance commissioner a written stipulation He 


agreeing that any legal process affecting the company, may be served i, 
on the insurance commissioner, or the party designated by him, or the iid 
agent specified by the company to receive service of process, and this ti 
stipulation shall not be revoked or modified so as to require or dispense ef 
with the service at the office of the company. The 8th section re- i, 


quires every company to file with the insurance commissioner a copy " 
of its charter, and a certified statement of the time of its organization : BL 
the location of its principal place of business, and the names and re- ie 


sidences of its officers. No company, by the 9th section, can take risks 
or do business until it has fully complied with the provisions of the a 
act. i 

By the 10th section no person can act as agent of an insurance com- 
pany in another State, or of a foreign government, until the provisions a 
of the act are complied with and a certificate granted by the commis- it 
“* From Pittsburg Legal Journal, Decision rendered Oct. 90,187, 2 | 
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sioner to the company of its authority to transact business in this 
State. These, with other provisions of the act, show that the intent of 
the legislature was to bring such companies fully within the power and 
control of the State. Now, asa reasonable conclusion from these pro- 
visions, the company must be protected in the proper enjoyment of 
its privileges. Having an actuary or agent armed with a certificate of 
authority, and an office or place of business, it is but reasonable that 
@ company should be served with process‘ upon its authorized 
agent, for whom a stipulation is given, at its place of business ; and 
not that eyery agent in every county in the State, sent out merely to 
solicit risks, should be its representative. Such agents have no re- 
sponsibility in this respect, and their forgetfulness or negligence to 
inform the company of service on them, should not be permitted to 
result in injury, when the citizen has a full remedy by service on the 
proper representative. Before the passage of this act, when foreign 
and distant insurance companies were, by their agents, flitting over the 
States, leaving no impress of their feet on its soil, there a was good rea- 
son to permit service wherever it could be obtained. 

The exclusiveness of the sheriff’s return cannot be appealed to, for 
it sets forth neither the character of the agent, nor the place or office 
where service was made. 

We think the court below was right in inquiring into and setting 
aside a service which neither in fact nor in law came up to the service 
required by the act of 1873. 

Order affirmed. 
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COURT OF APPEALS OF NEW YORK. 


HENRY SHAFT, Appellant, 
VS. 


THE PHGNIX LIFE INS. CO. Respondent.* 


A defendant may raise by answer in a State court the question of a loss of juris- 
diction by reason of proceeding for removal to a Federal court, and if the pro- 
ceedings are regular and in accordance with the acts of Congress the State 
court is ipso facto ousted of jurisdiction. 


The defendant corporation had entered appearance by its attorneys, and filed a 
petition for removal. 


Held, that their act was that of the company. 


It may be questioned whether a verification of the petition is required in case of 
a corporation, 


An affidavit was annexed to the petition made by the general agent, and affirming 
the truth of its contents. 


Held, that this was sufficient verification. A corporation is not like a natural per- 
son and must be sign by an authorized agent. 
judgment reversed. 


S. Hanp, for Appellant. 
A. M. Bearpstey, for Respondent. 


Fouaer, J. 

A defendant may raise by answer, the question of a loss of jurisdic- 
tion by a State court, by reason of proceedings taken under the laws 
of the United States, for a removal of the cause to the Federal courts. 
Ayres vs. R. R. Co., 45 N. Y., 260. If the proceedings are regular, 
and strictly in accordance with the acts of Congress, the State court 
is ipso facto ousted of jurisdiction ; and whether the order of removal 
is granted or denied by the State court, all further proceedings there- 
in are coram non judice and void ; Stevens vs. Phonix Ins. Co., 41 


* Decided Dec. 19, 1876, 
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N. Y. 149. It follows that under an answer alleging the facts the de- 
fendant may make proof of them at the trial, and ask for the fitting 
judgment. 

The defendant, in the case at hand, is a citizen of the State of Con- 
necticut, within the meaning of the acts of Congress. Ib., 7. The 
plaintiff is a citizen of this State ; the amount in dispute exceeds the 
value of $500 exclusive of costs ; the proceedings taken by the de- 
fendant were strictly within the laws of Congress, (Rev. Stat. U. S., 
p. 113, §639,) if the paper filed was a petition within the meaning 
of that law, and if it is to be held as having been filed by the de- 
fendant, and properly verified. 

I think that there is no doubt that it, and the filing of it, were the 
acts of the defendant. It appears that the process by which this action 
was commenced, had been served upon the defendant as prescribed 
by the statute of this State, so as to bring it into court, and to give 
jurisdiction in the first instance. Gibbs vs. Queen Ins. Co., 63 N. Y., 
p- 114. At the time of filing the paper, the defendant also entered its 
appearance, by attorneys, in the State court. They, as an official act 
for their client, filed and presented this paper, and moved upon it in 
behalf of their client for a removal of the cause. By that action the 
defendaut was bound. It could not disavow or repudiate it to the 
harm or inconvenience of the plaintiff. Thus it was the petition of 
the defendant, and the filing of it the act of the defendant. 

Next, whether the petition should have been verified to meet the 
requirement of the act of Congress? It is that act which gives the 
right of removal, and the requirements of it cannot be added to or 
varied by the laws of a State, or by the rules and practice of a State 
court. Now the act above cited does not in terms require a verifica- 
tion of the petition. Its language is, that the suit may be removed 
on the petition of the defendant. A petition, in common phrase, is a 
request in writing ; and in legal language describes an application to 
a court in writing, in contradistinction to a motion which may be 
made viva voce; Bergen vs. Jones, 4 Metcalf, 371; 2 Danie'ls’ Chy, 
Pr., p. 1587-1683. There is nothing in the thing itself, nor in the 
naming of it by its name alone in a statute, which demands that it 
should be verified. Doubtless the general practice is to verify a 
petition. 2 Bouvier’s Law Dict., in voce, p. 329 ; Conkling’s Treatise, 
300. Though often this is required by the standing rules of courts 
rather than by the force of the term itself, or the exigency of statute. 
1 Barb., Chy. Pr., 580, (old ed.) Itis not clear that it was the in- 
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tention of Congress, by the act referred to, to require that the petition 
should be verified. For in the same code of laws, (sec. 639, sub. 3,) 
Congress has provided for the removal of a cause, under a different 
state of facts, upon the filing of a petition, and added a requisition in 
terms, that there shall be made and filed an affidavit. Soin § 640 
of the same code, declaring another cause of removal, it demands 
that the petition be verified. So it is by §§ 641, 643. The imposi- 
tion of different requirements is to be inferred from the use of differ- 
ent language. 

If it was needful to put our decision upon this point, we should 
hesitate to say that it was a requisition of the Federal law, that the 
petition should be verified, and in this view we are strengthened by a 
decision of a U. S. District Court, (Sweeny vs. Coffin, 1 Dillon, 73,) 
where it is expressly held that the petition in such a case need not 
be verified. In Ogden vs. Baker, 1 Green, (N. J.,) 75, the court, on 
the opening of the motion, called for an affidavit, and put off the 
hearing until one was produced. But in that case, and in cases there 
cited, it was not held that an affidavit was an essential prerequisite, 
the lack of which would per se defeat the application. The case of 
Dodge vs. N. W. Packet Co., 13 Miun., 458, cannot be taken asa 
decision upon this point. The case was decided by a bench of three. 
One dissented from the judgment in toto, one concurred in the judg- 
ment solely on the ground that a corporation was not capalle of 
availing itself of the right given by the act, in which he was in con- 
flict with 41 N. Y., supra. The third put the decision on the ground 
last named, and also upon the ground that a secretary of the defend- 
ant, by whom the verification to the pet.tion was made, was without 
the scope of his authority in making it. It is plain that there was 
no adjudication of this pvint. 

But it is not needed that we rest our decision on that point. There is 
at the foot of the petition in this case, an affidavit duly certified by an 
authorized officer to have been made before him. This affidavit, in 
proper form of words, affirms the truth of the contents of the petition. 
This affidavit was presented to the court, and filed by the attorneys for 
the defendant. It is thereby the act of the defendant. The defendant 
offers to the court that affidavit as true. The affidavit itself is in 
form and substance sufficient. It is made by the general and man- 
aging agent of defendant, and that fact is averred in it. Now is there 
anytbiog in a general requisition of a verification toa petition, that 
demands that it shall be made by the petitioner in person, and will 
not suffer it to be made by any one having the knowledge or inform- 
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ation to make it truthfully? There is certainly nothing in the act of 
Congress. There is nothing in the nature of things. The defendant 
is a corporation. It must act through natural persons, in incidental 
services like that in question. It would be indefensible to preclude 
a corporation from the benefits of this act of Congress, by insisting 
on an affidavit from itself, which cannot be made, or by denying its 
petition because none was made by it. It may be made, then, by a 
person acting in this respect under the authority of the corporation, 
and possessed of the needed knowledge or information to make it 
according to law. The averments of the affidavit are to be relied 
upon to show that the affiants had authority and the means of know- 
ledge. This affiant swears that heisthe general and managing 
agent of the petitioner. This is proof, pro hac vice, that he had the 
means of knowledge of the material facts stated in the petition. It 
goes far, indeed, to show that he had the authority to make the affida- 
vit. But the affidavit is produced, and formally procured by the 
attorneys on the record, of the defendant, acting authoritatively for it. 
Had one of them made an affidavit with like averments, it would 
have been sufficient. Newton Bk. vs. Haverstick, 6 Halstead, 171. 
How does it differ, that empowered by the defendant to act for it in 
the courts, and to take any and all proceedings, in professional judg- 
ment best for the interests of the defendant, and thus acting, the 
attorneys procure a sufficient affidavit from another person, who hav- 
ing close official business relations with the defendant has means of 
knowledge, and that then the attorneys use it in behalf of the 
defendant? An attorney at law having appeared for a corporation, 
has authority to conduct the whole case. Faviall vs. Hast. Co. R. W. 
Company, 2 Welsby, H. & G., 343-351. He has authority to obtain 
the incidental affidavits needed in conducting the case, and having so 
done and used them before a court, there is impressed upon them 
the sanction and authority of the corporation whom he represents. 

We think that this petition was well verified ; that it made a casa for 
the defendant, under the act of Congress, that the cause was, by the pro- 
ceedings taken, in law removed from the jurisdiction of the Supreme 
Court of this State. Vandevoort vs. Palmer, 4 Duer, 677. The case of 
Kirkpatrick vs. Hopkins, 2 Miles, 277, does not apply here, even if 
correctly decided. That case held that the defendant, who was a nat- 
ural person, could not move on a petition signed by his attorney at 
law. But here the defendant, a corporation, must sign by agent, 
which 4 Duer (supra) holds to be good, even where the defendant is 
a natural person. 
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The Supreme Court having lost jurisdiction, all the subsequent 
proceedings before it were coram non judice and void, and the judg- 
ment rendered must be reversed. 

All concur, Cuurcu, Ch. J., not voting. 
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MISCELLANEOUS. 


The following summary of cases is from various sources, not official. 





























Firr.— Unauthorized insurance.—Liability on premium note. 

The fourth section of the Indiana statute regarding foreign corpor- ie 
ations declares that foreign corporations shall not enforce in any 
courts of this State, any contracts made by their agents before com- 
pliance with the provisions of sections one and two of the act. 

The fifth section declares that any person who shall directly or in- 
directly recover or transmit money or anything of value to or for the 
use of such corporation, or who shall in any manner make or cause 4 
to be made any contract or transact any business for such foreign : 
corporation, shall be deemed an agent of such corporation. 

The sixth section declares that “Section five shall not apply to ' 
persons acting as agents for foreign corporations for a special or i 
temporary purpose, or for purposes not within the ordinary business i 

i 
j 
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of such corporation.” 

The seventh section declares that any person so acting as agent of ] 
any foreign corporation without first complying with the provisions ‘ 7 
of this act, shall be fined in any sum not less than fifty dollars. 4 

Held, that it isa good defense to a premium note to a mutual insur- 
ance company of another State, that the note was given in Indiana to id 
an agent of the company, the company not having complied with the i 
Indiana statute respecting foreign corporations. Mutual insurance 
companies are clearly within the statute. The taking of the premium 
note and issuing the policy is within the ordinary business of a 
mutual company. Payson vs. Withers, U. S.C. C., Ind., distinguished. 
A State, allowing a foreign corporation to do business within its 
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limits, may impose such reasonable conditions as it sees fit. Hoffman 
vs. Banks, 41 Ind., 1; Union Central Insurance Company vs. Hannah, 
47 Ind., 238; Rising Sun Insurance Company vs. Slaughter, 20th 
Ind., supra; Washington County Mutual Insurance Company vs. 
Hastings, 2d Allen, 298; Williams vs. Cheney, 8th Gray, 206; Paul 
vs. Virginia, 8th Wallace, 168. 

Held, that the order of assessment by the court does not bind the 
maker as to the validity of the note—his defense tothe note can be 
heard when action is brought upon it. . 

Lamb, assignee of Winnesheik Ins. Co., vs. Lamb. 


Lirz.— Carlisle tables admissible as evidence. 

Where the plaintiff was permanently injured, the Carlisle life tables 
were allowed to be introduced to show expectation of life, as the jury 
must determine the time he would probably live ; and it would afford 
some date proper to be considered in ascertaining the amount of pe- 
cuniary damage that resulted tohim. Nelson vs. C., R.I. & P. R. Co., 
is overruled as far as it conflicts with this ruling. 


Potter vs. C. R. I. & P. BR. Co. 
Iowa 8.0. 





